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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1} Whether defendant Secretary of the Navy is without statutory 
authority or right, ten years after plaintiff's honorable separation from 
active duty, to punish him by stripping him of his Leiutenant's commis- 
sion, earned in over three years of World War II honorable service, 
and to cashier him from the inactive civilian reserve with the brand of 
a discharge "under conditions other than honorable and for the good of 
the service’, by means of a so-called administrative proceeding, based 
upon a regulation, framed in fatally ambiguous terms, of his own inven- 
tion, without the granting of any Congressional authority or support of 
any executive order, ‘in which he mutilated and destroyed due process 
by a flat denial of confrontation and cross-examination, concealed the 
evidence” against appellant, refused to reveal his adverse findings and 
set himself up as a censor of the real or alleged political thought, speech, 
action and associations of appellant (and nearly three million other 
Americans in the same category) while he was an inactive civilian 
reservist, under arbitrary standards completely destructive of prefer - 
red First Amendment rights, thus unlawfully attempting to subordinate 
civilian authority to the military power. 


2) Whether plaintiff having offered to resign if issued an honor- 
able discharge immediately upon the instant administrative proceeding 
being initiated, and that offer having been refused, the proceeding 
aborted for constitutional infirmity since it lacked the normal essentials 
of due process. 


3) Whether Bland v. Hartman, 245 F. 2d 311, is res judicata. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES AND REGULATIONS INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


Bland v. Hartman, 245 F. 2d 311 (C.A. 9, 1957), 
Is Not Res Judicata Nor Is the District Court 
Judgment in that Case 3 . 


(a) There Is No Final Judgment 


(b) There Is No Judgment on the Merits 


(c) There Is No Privity 


The Record Here Contains the Administrative 
Findings of Fact and Makes the Case at Bar Pipe: 
For Decision . . 


The Regulation Invoked by Defendant, SECNAV 
Inst. 5521.6, Has No Authority in Law 


Plaintiff Having Completed More than Three 
Years of Service as a Commissioned Officer, 
Even If Involuntarily Separated or Discharged 
Pursuant to the Approved Recommendation of a 
Board of Officers Convened by Competent 
Authority or the Approved Sentence of a Court 
Martial, Was Entitled to a Discharge Under 
Honorable Conditions and Could Only be 
Validly Given a Discharge Under Conditions 
Other Than Honorable by Court Martial or 
Approved Findings of a Board of Officers 
Convened by a Competent Anthonys There Is 
No Such Finding Here 


If SECNAV Inst. 5521.6 Has Statutory Support 
Or Executive Basis then on Its Face and as 
Applied Here, It is Constitutionally Infirm 


The Congress Has Declared that When Not on 
Active Duty, Members of Reserve Components 
Shall Not Be Considered to be Officers or 
Employees of the United States . 5 


(iv) 


Plaintiff, Having Offered to Resign If Issued 
An Honorable Discharge Immediately Upon 
This Proceeding Being Initiated, and that 
Offer Having Been Refused, the Proceeding 
Aborted for Constitutional Infirmity Since it 
Lacked the Normal Essentials of Due Process 


CONCLUSION 
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Jurisdiction! of the District Court was invoked under Harmon v. 
Brucker and Abramowitz v. Brucker, 355 U.S. 579, 2L. ed. 503, 78S. 
Ct. 433, reversing 100 App. D.C. 190, 256, 243 F. 2d 613, 834. 


This Court has jurisdiction under Title 28, Section 1291 of the 
United States Code. 


The pleadings which show the existence of jurisdiction are the com- 
plaint (J.A. 2) and the answer (J.A. 8). 


STATEMENT OF THE CASE 


The factual allegations of the complaint (J.A. 1, et seq.) which are 
admitted by the Fourth defense (J.A. 9, et seq.) in correspondingly 
numbered paragraphs thereof follow: 


"2. ... . Plaintiff is a citizen of the United States anda 
resident of the State of California and is 38 years old. 


“Defendant William B. Franke is Secretary of the Navy of 
the United States. 


"3. Onor about September 21, 1942, plaintiff was commis- 


sioned as an Ensign in the United States Naval Reserve. 


"On or about November 2, 1942, plaintiff was ordered to 
active duty, in which status plaintiff remained until on or about February 
22, 1946 when he'was honorably separated from active duty and transfer- 
red to inactive duty. 

"During said active duty, he served in various assignments 
in the United States Navy, both overseas and in the United States and was 
promoted from the rank of Ensign, thence to the rank of Lieutenant Junior 
Grade and theace to the rank of Lieutenant, which rank he held at the 
time of his said honorable separation from active service and transfer to 
the inactive reserve. 


* The answer alleges plaintiff was tendered a commission as ensign on Sep- 
tember 21, 1942 which he accepted October 5, 1942. This added detail is not 
significant. 
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"During the period from and after February 22,| 1946, and 
continuously to the present time, while plaintiff has been on inactive duty 
status, plaintiff engaged in no activity or services whether for training 
purposes or otherwise in said Naval Reserve and continuously declined 
to become a member of any organized reserve component or unit of the 
United States Naval Reserve; during said period he never was given any 
order, directive or command by the Department of the Navy, any officer 
thereof or by the Secretary of the Navy. 


"4. The medals and awards issued to plaintiff were American 
area, Asiatic-Pacific area (1 star), Philippine Liberation (1 star) and 
World War II Victory. 


"The order transferring plaintiff from active duty to inactive 
duty, as aforesaid, stated in part as follows: 
'The Chief of Naval Personnel has determined that 
your separation from active naval service is considered 
to be under honorable conditions and that you are en- 
titled to certificate of satisfactory service.' 
"On or about February 22, 1946, there was delivered to 
plaintiff a 'Certificate of Satisfactory Service’ by the United States Navy 
in testimony of satisfactory service rendered by plaintiff during his active 
duty status in the United States Navy during World War II. 


"Pursuant to plaintiff's transfer from active duty to inactive 
duty, there was delivered to plaintiff, over the signature of |the President 
of the United States, an acknowledgment by the President of the United 
States of plaintiff's honorable service in the armed forces of the United 
States during World War II. 


"5. There is attached hereto marked Exhibit 'A) and made a 
part hereof by this reference a full, true and correct copy of record of 
proceedings of a security board hearing convened by Commandant, 
Eleventh Naval District, held at U.S. Naval Station, San Diego, Cali- 
fornia, 17 January, 1956 in the matter of Robert O. Bland, |Lieutenant, 
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U. S. Naval Reserve (inactive). Plaintiff is the person who was the 
subject of said hearing. 


“With respect to said record, plaintiff alleges that the com- 
munications therein contained were transmitted as therein stated to and 


from the persons named therein on the dates shown therein. 


"g§ On March 31, 1956 Department of the Navy gave plaintiff 
notice of his discharge from the United States Naval Reserve under condi- 
tions other than honorable and for the good of the service effective said 
date: there is attached hereto marked Exhibit 'B' and made a part here- 


of by this reference a full, true and correct copy of said notice. 


"On August 28, 1957 Navy Discharge Review Board decided 
that no change, correction or modification was warranted of said dis- 
charge under conditions other than honorable in response to plaintiff's 
application to said board for an honorable discharge. 


"On May 6, 1958 Navy Board for Correction of Naval Records 
denied plaintiff's! application for an honorable discharge. 


"Plaintiff has exhausted all of his available administrative 


remedies. 


"7. Said security board hearing and the proceedings stated 
in Exhibit 'A' were held, said discharge was issued and said application 
to said boards were denied as aforesaid under and pursuant to the pur- 
ported authority and power of SECNAV Instruction 5521.6 promulgated 
under date of June 23, 1954 by the Secretary of the Navy. Said instruc- 
tion is also referred to therein as ‘Navy and Marine Corps Military 


vow 


Personnel Security Program. 
8. This paragraph of the complaint charges as follows: 


"Said SECNAV Instruction 5521.6, on its face and as applied to 
plaintiff, and all of said proceedings as hereinabove alleged, taken there- 
under including said discharge and said refusals of said boards to change 
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said discharge to an honorable discharge were in excess of the powers 

of the Secretary of the Navy and are and were: (a) violative of the provi- 
sions of Section 6 of the Naval Reserve Act of 1938, 34 U.S,C.A. 853 (d), 
the Administrative Act, 5 U.S.C.A. 1001, the Fifth and Sixth Amend- 
ments of the Constitution of the United States, and the Uniform Code of 
Military Justice, particularly Article 31 thereof, in that plaintiff was 
deprived of the right to confront the witnesses against him, of the right 

to have disclosed to him the confidential investigative file used against 
him in said proceeding, deprived of the right to have witnesses against 
him testify under oath, cross-examine them, to a fair, impartial tribunal; 
(b) violative of his right to compulsory process to compel the attendance 
of witnesses on his behalf and of his right to except to the findings of fact; 
(c) violative of his right under the First Amendment of the Constitution 

of the United States to freedom of speech, press, of the right of peaceble 
assembly, and of the right to petition the government for redress of 
grievance; (d) violative of his right of due process of law under the Fifth 
Amendment; (e) violative of his right under the Sixth Amendment to be 
informed of the nature and cause of the accusations, to be confronted with 
the witnesses against him and to have compulsory process in obtaining 
witnesses in his behalf; (f) null, void, unlawful, arbitrary and capricious 
being an attempt to punish him by reason of his alleged activities as a 
civilian which are protected by the First Amendment, (g) violative of 
Article One, Section One of the Constitution, in that the same purport to 
be the exercise of legislative power; (h) vague, indefinite} ambiguous 
and formless, without jurisdiction by virtue of the provisions of 50 
U.S.C.A., sec. 739; (i) violative of the Armed Forces Reserve Act, 

50 U.S.C.A. 981, 991 and 992." (J.A. 5, 6) 


In answer thereto, defendant averred as follows: 


"8. Defendant asserts that inasmuch as the allegations con- 
tained in paragraph 8 of the complaint state conclusions of] law, he is not 


required to plead responsively thereto, but if he were required to reply 
he would deny the conclusions of law therein." (J.A. 10) 
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While these allegations of the complaint are conclusions of law, 
they serve, together with the noted denial, to present the questions of 
law, there being no issues of fact in the sense that the parties are agreed 
that this record correctly presents the events, including the hearing be- 
fore the local security board, from the inception of this administrative 


proceeding to and including plaintiff's unsuccessful exhaustion of his 


administrative remedies. 


So far as the issuance of the adverse discharge is concerned this 


record shows: 


1. This administrative hearing was initiated by the service on 
plaintiff of a communication dated 19 December 1955 from the Navy 
Department enclosing a copy of NAVINST 5521.6 (excerpts from which 
appear in the Joint Appendix, pps. 30-47) a narrative statement (J.A. 
21-23), interrogatory (J.A. 23-30), and suggested form for resignation. 
SECNAV Inst. 5521.6, par. 12d (J.A. 41) provides for the transmittal 
with the communication of a form of resignation. The joint appendix does 
not contain its text which, however, may be found as annex 3 to NAVINST 
5521.6 and reads in part as follows: 


"5. Iam also aware that if this resignation is accepted 
for the good of the service, I will subsequently receive a 
certificate of discharge from the service which will state upon 
its face that separation is under other than honorable condi- 
tions, and I may be deprived of rights and benefits as a 
veteran under both Federal and State legislation; and that I 
may expect to encounter substantial prejudice in civilian life 
in situations wherein the nature of service rendered in, or 
the character of separation from, the Armed Forces may 
have a bearing. 


"(Paragraph 6 to be added if respondent is a member 
of a Reserve component) 


"6. Ihave been fully advised concerning provisions of 
statutes and regulations relative to action by board of officers, 
and concerning the application of such regulations and statutes 
to the facts in my case. After fully weighing the benefits 
which might inure to me as a result of such action, I hereby 
specifically waive any right conferred on me by Sec. 249 of 
the Armed Forces Reserve Act of 1952 (66 Stat. 495; 50 U.S. 
Code 992 (c))." 
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This initiating communication referred to SECNAV Inst. 5521.6, 
paraphrased it by reciting that the activities, associations and attributes 
warranting the initiation of action to determine whether retention in the 


naval service is clearly consistent with the interests of sities security 


included membership, affiliation or sympathetic association with any 
“subversive” organization. There was also enclosed a narrative of the 
"facts" indicating plaintiff's alleged proscribed activities, association or 
attributes and interrogatories to be answered by plaintiff in connection 
with the narrative, giving permission for plaintiff to obtain civilian coun- 
sel at his own expense or military counsel, and advising that a written 
response to the narrative would be acceptable or a hearing granted upon 
demand (J.A. 20). This communication also notified plaintiff that 
failure to submit responsive answers might be considered as an admis- 
sion of the advocacy of violence to deny other persons their constitutional 
rights or seeking to alter the form of government by unconstitutional 
means, adding the presumption that organizations designated by the At- 
torney General are of that character until the contrary is established and 
noting that many "highly suspect" organizations have not been so listed 
and their non-listing does not necessarily mean non subversiveness (J.A. 
19). 


Continuing, this initiating communication stated that failure to 
answer responsively might be considered as an admission by plaintiff of 
the truth of any matter as to which such responsive reply was not made 
and all derogatory inferences flowing therefrom for all administrative 
purposes, including possible administrative separation under conditions 
other than honorable (J.A. 20, 21). 


The narrative statement enclosed with the initiating communication 
was directed in point of time to the period beginning in 1947, a year after 
plaintiff was honorably separated from active duty and transferred to in- 
active duty (J.A. 3), and ending in 1953, (J.A. 21-23), about three years 
before this administrative proceeding was commenced (J, A. 18-34). 


8 


It related that there was reliable information that plaintiff and Irene 
Bird Bland, said ‘to be his wife, were recruited into and became members 
from 1947 to 1950 of a listed organization (Attorney General's list under 
Executive Order '10450), that in 1953 they were active in another such 
listed organization, that plaintiff at an unstated time attended a course 
at another listed group and in 1952 attended a function held for the 
benefit of a third’ listed organization, that he subscribed, again at un- 
stated times, to named newspapers said to be the official organs of the 
Communist Party, the listed organization in which the narrative averred 
plaintiff and his wife held membership, that in 1953 he was a member of 
a Los Angeles interracial council controlled by the Communist Party, 
that in 1953 they attended a meeting of an organization "cited by the 


Congressional Committee on Un-American Activities as a Communist 


front", that plaintiff in 1952 worked at the Independent Progressive 

Party headquarters in Los Angeles and in 1951 participated in the 
Madison, Wisconsin activities of the People’s Progressive Party, said 

to be almost entirely composed of Communist Party members and 
dominated by that organization. The Independent Progressive Party 

was said to have/been cited by the "California Committee on Un-American 
Activities" in 1948 as "among typical mass organizations that are victims 
of Communist domination”, which also described the Independent Pro- 
gressive Party "as being one of the basic Communist fronts in a coali- 
tion under the banner of the third party movement to elect Henry Wallace 
President of the United States, that plaintiff was a functionary of the 
American Labor Party as late as 1949 of which the Communist Party 

is said to have gained control in 1944, according to charges which "re- 
ceived widespread publicity in the New York press and in several 

national magazines", it being also asserted that ''much publicity was 
given also to the! fact that the 'right wing’ segment withdrew from the 
American Labor! Party because of the Communist issue and formed the 
Liberal Party in 1944", that in 1949 plaintiff canvassed for signatures 

for a Communist Party campaign committee for the re-election of a 
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Party candidate and in the same year signed a Communist Party nominat- 
ing petition and, finally, that in 1953 plaintiff participated in a picket line 
in Los Angeles to protest against the impending execution of Ethel and 
Julius Rosenberg established by an organization said to be controlled 

and dominated by the Los Angeles County Communist Party) (J.A. 21-23). 


The nineteen interrogatories attached to the initiating communica- 
tion proposed for plaintiff's answer embraced in turn some|70 or 80 
additional queries directed toward the narrative statement, |but again 
limited in point of time to the period after plaintiff was honorably 
separated from active duty in 1946. The minutiae of this inquisition 
included references to the person named as plaintiff's wife,| her political 
beliefs, associations, ideas, information as well as his. The savour of 
these queries cannot be tasted by a synopsis. They must be read to be 
appreciated for their impact on the preferred area of First| Amendment 
rights (J.A. 23-30). 


Plaintiff on December 30, 1955 demanded a hearing before a local 
security board (defendant's motion, Exhibit 3), filed on January 11, 1956 
his written offer to resign if given an honorable discharge (defendant's 


motion, exhibit 7) and on January 17, 1956 appeared at San Diego, Cali- 


fornia before a local security board (defendant's motion, exhibit 1, p. 10). 
He then unsuccessfully moved for a continuance because of the pendency 
of the suit which is the subject of Bland v. Hartman, supra, /245 F.2d 311 
(defendant's motion, exhibit 1, p. 16-18) and entered extended objections 
based upon the Naval Reserve Act, the Administrative Procedure Act, 
the Fifth and Sixth Amendments, the right of confrontation and cross- 
examination and to compulsory process, the First Amendment, Article 

1, Section 1, of the Constitution, 50 U.S.C.A. Sec. 739, 50 UJS.C.A. Secs. 
991, 992, 50 U.S.C.A. Sec. 981, and the Uniform Code of Military Justice 
(defendant's motion, exhibit 1, p. 9-15). 


He declined to answer any of the written interrogatories upon these 
grounds (defendant's motion, exhibit 1, p. 15). Plaintiff then futilely de- 
manded access to the investigative file (defendant's motion,| exhibit 1, 
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p. 15). This refusal was repeated (J.A. 16) and plaintiff was told that 
while access to the investigative file was refused except for the portions 
disclosed by the narrative statement that the matter would be decided on 


the narrative statement alone in the absence of information from plaintiff 
(J.A. 16). This investigative file was never disclosed to plaintiff. 


This investigative file is the document referred to in SECNAV Inst. 
5521.6, appendix! 3, section 7 (defendant's motion, exhibit 1, p. 16) which 
as there provided was not to be disclosed to plaintiff. 


According; then, to the local security board the matter was decided 
upon the narrative statement since plaintiff declined to answer the inter- 
rogatories upon the grounds stated. This declination, the initiating com- 
munication provided, would be deemed to support an adverse discharge 
as an admission of the truth of the accusations in the narrative state- 
ment and of "all/derogatory inferences flowing therefrom" (J.A. 20-21). 


Under date of January 18, 1956, the Commandant, Eleventh Naval 
District, approved the findings, opinions and recommendation of the local 
security board (J.A. 18). These findings found all the allegations of the 
narrative statement to be true, opined that plaintiff's retention in the 
naval service is not clearly consistent with the interests of national 
security and that he should be discharged under conditions other than 
honorable with an other than honorable discharge and recommended his 
discharge (J.A. 17-18). These findings, opinions and recommendation 
were not disclosed to plaintiff until this litigation. 


The Bureau of Naval Personnel Security Review Board under date 
of 6 February 1956 made the same findings and recited the same opinions 
and recommendation (J.A. 14). 


"9. In and during the course of said purported hearing and 
during all stages of said proceedings before said boards, plaintiff objected 
to all of said proceedings upon each, all and every of the grounds herein- 
above alleged. 
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"10. On January 11, 1956 plaintiff offered to resign from the 


United States Naval Reserve, if given an honorable seers a true 


copy of said offer being contained in said record of procee 
'A', as Exhibit 7 therein." 


ings, Exhibit 


The defendant's answer in addition to making the admissions noted 
above in the Fourth defense (J.A. 9, 10) affirmatively pleaded failure of 
the complaint to state a claim upon which relief may be granted (First 
defense, J.A. 8), alleged lack of jurisdiction over the subject matter of 
the complaint (Second defense, J.A. 8) and, finally, asserted that another 
action in which this plaintiff was also the plaintiff but in which the instant 
defendant was not named and the judgment therein is res judicata to the 
action herein (Third defense, J.A. 8, 9), a claim which will|later be 
examined in detail in this brief. 


Thereupon plaintiff moved for judgment on the pleadings and for 
summary judgment (J.A. 11) and also moved to strike the defense of res 
judicata under Rule 12 (f) F.R. Civ. Proc. (J.A. 12). Defendant countered 
with a cross-motion for summary judgment and moved to deny plaintiff's 
said motions to strike and for summary judgment (J.A. 12)} 


In support of these motions, defendant filed the summary of findings 
by the Bureau of Naval Personnel Security Review Board dated 6 February 
1956, excerpts from the transcript of the hearing on 17 January 1956 be- 
fore the Local Security Board at San Diego, California (Exhibit 'A' of the 
complaint is an admittedly full, true and correct copy of this transcript; 
complaint, par. 5 (J.A. 4); answer, Fourth defense, par. 5, |(J.A. 9)); the 
Findings of Fact of the Local Security Board (J.A. 17, 18); /a copy of the 
communication dated 19 December 1955, all of which are outlined above 
under paragraph 8 of the complaint. 


On June 7, 1960 the District Court granted defendant's motion for 
summary judgment, denied plaintiff's motions to strike the res judicata 
defense and for judgment on the pleadings and summary judgment and 
dismissed the complaint with costs assessed against him (J.A. 66). 
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p. 15). This refusal was repeated (J.A. 16) and plaintiff was told that 
while access to the investigative file was refused except for the portions 
disclosed by the narrative statement that the matter would be decided on 
the narrative statement alone in the absence of information from plaintiff 
(J.A. 16). This investigative file was never disclosed to plaintiff. 


This investigative file is the document referred to in SECNAV Inst. 
5521.6, appendix 3, section 7 (defendant's motion, exhibit 1, p. 16) which 
as there provided was not to be disclosed to plaintiff. 


According; then, to the local security board the matter was decided 
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District, approved the findings, opinions and recommendation of the local 
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naval service is not clearly consistent with the interests of national 
security and that he should be discharged under conditions other than 
honorable with an other than honorable discharge and recommended his 
discharge (J.A. 17-18). These findings, opinions and recommendation 
were not disclosed to plaintiff until this litigation. 


The Bureau of Naval Personnel Security Review Board under date 
of 6 February 1956 made the same findings and recited the same opinions 
and recommendation (J.A. 14). 


"9, In and during the course of said purported hearing and 


during all stages of said proceedings before said boards, plaintiff objected 


to all of said proceedings upon each, all and every of the grounds herein- 
above alleged. 


11 


"10. On January 11, 1956 plaintiff offered to resign from the 
United States Naval Reserve, if given an honorable discharge, a true 
copy of said offer being contained in said record of proceedings, Exhibit 
'A', as Exhibit 7 therein." 


The defendant's answer in addition to making the ieee noted 


above in the Fourth defense (J.A. 9, 10) affirmatively ple 
the complaint to state a claim upon which relief may be granted (First 


ed failure of 


defense, J.A. 8), alleged lack of jurisdiction over the subject matter of 
the complaint (Second defense, J.A. 8) and, finally, asserted that another 
action in which this plaintiff was also the plaintiff but in which the instant 
defendant was not named and the judgment therein is res judicata to the 
action herein (Third defense, J.A. 8, 9), a claim which will later be 
examined in detail in this brief. 


Thereupon plaintiff moved for judgment on the pleadings and for 
summary judgment (J.A. 11) and also moved to strike the defense of res 
judicata under Rule 12 (f) F.R. Civ. Proc. (J.A. 12). Defendant countered 
with a cross-motion for summary judgment and moved to deny plaintiff's 
said motions to strike and for summary judgment (J.A. 12), 


In support of these motions, defendant filed the summary of findings 
by the Bureau of Naval Personnel Security Review Board dated 6 February 
1956, excerpts from the transcript of the hearing on 17 January 1956 be- 
fore the Local Security Board at San Diego, California (Exhibit 'A' of the 
complaint is an admittedly full, true and correct copy of this transcript; 
complaint, par. 5 (J.A. 4); answer, Fourth defense, par. 5, (J.A. 9)); the 
Findings of Fact of the Local Security Board (J.A. 17, 18);|a copy of the 
communication dated 19 December 1955, all of which are outlined above 
under paragraph 8 of the complaint. 


On June 7, 1960 the District Court granted defendant's motion for 
summary judgment, denied plaintiff's motions to strike the res judicata 
defense and for judgment on the pleadings and summary judgment and 
dismissed the complaint with costs assessed against him (J.A. 66). 
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STATUTES AND REGULATIONS INVOLVED 


Article One, Section 9, Clause 3 of the Constitution of the United 
States; First, Fifth, Sixth and Ninth Amendments to the Constitution of 
the United States; 

SECNAV Instruction 5521.6 (Navy and Marine Corps Military 
Personnel Security Program (22 June 1954) ); Naval Reserve Act of 
1938, 52 Stat. 1176, et seq., 34 U.S.C.A. 853 (1946 ed.); Armed Forces 
Reserve Act of 1952, 66 Stat. 481, 505; Armed Forces Act of 1956, 70 A. 
Stat. 1, 10 U.S.C. 101 et seq. 


STATEMENT OF POINTS 


I. 


Bland v. Hartman, 245 F.2d 311 is not res judicata here nor is the 


district court judgment therein res judicata here. 


I. 


Defendant Secretary of the Navy is without statutory authority or 
right, ten years after plaintiff's honorable separation from active duty, 
to punish him by’ stripping him of his Lieutenant's commission, earned 
in over three years of World War II honorable service, and to cashier 
him from the inactive civilian reserve with the brand of a discharge 
“under conditions other than honorable and for the good of the service", 
by means of a so-called administrative proceeding, based upon a regula- 
tion, framed in fatally ambiguous terms, of his own invention, without 
the granting of any Congressional authority or support of any executive 
order, in which he mutilated and destroyed due process by a flat denial 
of confrontation and cross-examination, concealed the "evidence" against 
plaintiff, refused to reveal his adverse findings and set himself up as a 
censor of the real or alleged political thought, speech, action and associa- 
tions of plaintiff (and nearly three million other Americans in the same 
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category) while plaintiff was an inactive civilian reservist, under 


arbitrary standards completely destructive of preferred ie Amend- 


ment rights, thus unlawfully attempting to subordinate civilian authority 


to the military power. 


I. 


The regulation invoked by defendant Secretary of the 
SECNAV Inst. 5521.6, has no authority in law. 


Iv. 


Plaintiff having completed more than three years of service as a 
commissioned officer, even if involuntarily separated or discharged 
pursuant to the approved recommendation of a board of officers con- 
vened by competent authority or the approved sentence of a| court 
martial, was entitled to a discharge under honorable conditions and 
could only be validly given a discharge under conditions other than 
honorable by court martial or approved findings of a board of officers 
convened by a competent authority. There is no such finding here. 


V. 


This country is constitutionally committed to a profound fear and 
distrust of the military power which by tradition must be kept subordinate 


to civilian authority. 


VI. 


The Congress has declared that when not on active duty, members 
of the reserve components shall not be held or constituted to be officers 
or employees of the United States. 


Vil. 


The crude political censorship which the regulation provides on 
its face and as applied to plaintiff is palpably violative of preferred 
First Amendment rights. 
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vil. 


Plaintiff having offered to resign if issued an honorable discharge 
immediately upon the instant administrative proceeding being initiated, 
and that offer having been refused, the proceeding aborted for constitu- 
tional informity since it lacked the normal essentials of due process. 


SUMMARY OF ARGUMENT 


was appellant, dismissing his appeal from the dismissal of his complaint 
against and affirming the interlocutory order denying preliminary injunc- 


tion is not res judicata. 


This complaint, directed against the naval personnel composing the 
Local Security Board, but not against defendant Secretary of the Navy, 
sought to enjoin the administrative proceeding against plaintiff under 
SECNAV Inst. 5521.6 which was held January 17, 1956 on the grounds 
hereinafter raised and argued (J.A. 48-58). The District Court found 
that on the day preceding the hearing of plaintiff's application for a 
preliminary injunction the Local Security Board forwarded the hearing 
papers comprising its hearing with its recommendations to the Chief 
of Naval Personnel in Washington, D.C. (J.A. 59, 60). 


As conclusions of law, the District Court decided that preliminary 
injunctive relief would be denied and dismissed the complaint on the 
premises that irreparable damage had not been shown, that there can 
be no judicial interference with an administrative process unless uncon- 
stitutionality or illegal application is shown, that exhaustion of available 
administrative remedies is a condition precedent to such intervention 
which was not shown and that the complaint did not state a claim upon 
which relief could be granted (J.A. 61). 


Bland v. Hartman, supra, in reaching the noted result, held the 
District Court view that failure to exhaust administrative remedies 
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precluded judicial interference and that it "was entirely correct in 
denying injunctive relief.” 


The case at bar is aimed at the Secretary of the Navy after 
exhaustion of administrative remedies and raises the noted claims of 
unconstitutionality and illegality. 


There is then no defense here of res judicata, as the District 
Court mistakenly decided. 


On the merits, plaintiff contends that the action of defendant in 
branding him with a discharge "under conditions other than honorable 
and for the good of the Service" is palpably unlawful, processed as it 
was under an administrative proceeding bottomed on a regulation, un- 
supported by statute or executive order, which on its face and as applied 


violated the constitutional and statutory rights of plaintiff in the aspects 
hereinafter urged. 


ARGUMENT 


I. 


BLAND v. HARTMAN, 245 F.2d 311 (CA 9, 1957), IS NOT 
RES JUDICATA* NOR IS THE DISTRICT COURT 
JUDGMENT IN THAT CASE 


(a) There is No Final Judgment. 


In Bland v. Hartman, supra, as noted, plaintiff here was appellant. 
The opinion recites that it was an appeal by plaintiff from an order grant- 
ing a motion to dismiss the complaint and denying a preliminary injunction. 


The defendant-respondent in Bland, supra, was a real|admiral who 
was the Commandant of the Eleventh Naval District wherein the admini- 


strative hearing was held and completed and likewise the convening 


i Raising a claim of res judicata here is a change of policy by the Department 
of Defense. Faced with the same situation in Marshall v. Brucker,|356 U-S. 24, 
2 L.Ed. 578, 78 S.Ct. 562 (same case below, 100 App. D.C. 256, 243 F.2d 834) 
where, as here, there was an unsuccessful attempt to enjoin similar proceedings 
at the initial administrative hearing level (Marshall v. Wyman (D.C.N.D. Calif.; 
1955) 132 F.Supp. 169) no claim of res judicata was asserted. 
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authority for the local security board in that hearing and other named 
navy officers who composed the local security board by his appointment. 
The Secretary of the Navy was not a party. 


Plaintiff’s complaint, filed January 12, 1956, the day after he 
mailed the convening authority his refused offer to resign if given an 
honorable discharge (J.A. 55), sought a temporary restraining order 
and a preliminary injunction to enjoin the administrative hearing, 
scheduled for January 17, 1956 (J.A. 54). His application for a temporary 
restraining order to defer the administrative hearing, pending decision 
on the application for a preliminary injunction, was denied with an order 
to show cause for the preliminary injunction being issued returnable on 
January 19, 1956, two days after the scheduled board hearing. At the 
hearing of this order to show cause the defendant commandant made a 
return showing that on the day before, January 18, 1956, he had forwarded 
the papers pertaining to plaintiff with recommendations of the local security 
board and his own recommendation to the Chief of Naval Personnel in 
Washington, D.C. (J.A. 60), although he did not disclose the nature of 
either recommendation. The District Judge, apparently taking the view 
that nothing was'left in the hands of defendants upon which a preliminary 
injunction could operate, as at least one ground of his ruling, and that a 
bell cannot be unrung, on March 7, 1956 denied the preliminary injunc- 
tion application and granted defendants’ motion to dismiss. Findings, 
conclusions and orders were entered. 


Biand, 245 F.2d 311, 313, 314, concludes with this language: 


"Although appeal is also taken from the dismissal of 
the complaint, this action is premature. No judgment has 
been entered dismissing the action. So long as the oppor- 
tunity remains as it does here to Bland to amend the com- 
plaint, there is no final judgment as to the action. Reynolds 
v. Wade, 9 Cir., 241 F.2d 208. The appeal from the inter- 
locutory order denying injunction is valid under another 
section. 


"The appeal from the dismissal of the complaint is 
dismissed. The order denying injunction is approved." 
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Bland, held, inter alia, (1) plaintiff had failed to exhaust his ad- 
ministrative remedies; (2) if he "had resigned prior to the investigation, 
he would have very probably been issued a discharge under honorable 
condition," (p. 313) (ignoring, as its own opinion shows, p. 312, that 
this was precisely what he had futilely tried to do); no judgment having 
been entered dismissing the action, and the opportunity remaining to 
plaintiff to amend, there was no final judgment and the appeal from dis- 
missal of the complaint was premature and hence ordered dismissed 
but the appeal from the interlocutory order denying the injunction being 
valid under 28 U.S.C.A. Section 1292(1) this order of denial was approved. 


Hence there is nothing final about the decision in Bland, supra, nor 
in the District Court orders, except the denial of the preliminary injunc- 
tion dealt with therein. This being so, res judicata is not shown, indis- 
pensable finality being lacking. 

National Foundry, etc. v. Oconto, etc., 183 U.S. 216; 

Montgomery v. Samory, 99 U.S. 482; 


Swift v. McPherson, 232 U.S. 51; 
Aurora v. West, 7 Wall (U.A.) 82. 


(b) There is No Judgment on the Merits. 


Once the Court of Appeals in Bland v. Hartman decided that plain- 
tiff had failed to exhaust his administrative remedies which|necessarily 
followed by the rejection of the doctrine of Parker v. Lester, 227 F.2d 
708 (9 Cir.), upon which he depended to be relieved of that requirement, 
there remained nothing to do except to point to its lack of jurisdiction of 
the subject matter. Instead, it proceeded to announce purported decisions 
on law points and then to contradict itself in deciding questions of fact 
which were not before it. Thus, as for the latter, the opinion eschews 


the expression of any opinion on the activities of plaintiff after his 


honorable separation from active duty and in nearly the next breath 
denounces him in the contradictory declaration that the Navy was "not 
required to tolerate the typical tergiversations of the alleged subversive.” 
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Nothing is said, however, in the opinion on the subject of the serious and 
multiple constitutional objections raised by the plaintiff. 


It is plain there was no decision on the merits. This being so, 


Bland v. Hartman, supra, may not be used here as a basis for the opera- 


tion of res judicata. 


Swift v. McPherson, 232 U.S. 51; 
Homer v. Brown, 16 How. 354. 


(c) There is No Privity. 


The Secretary of the Navy, the only defendant here,was not a party 
to Bland v. Hartman. He now claims them as privies in his attempt to 
obtain the shelter of res judicata. His strategy is obvious. If the decision 
in Bland v. Hartman had gone for plaintiff he undoubtedly would have es- 
caped from it upon either or both of two grounds, i.e., (1) he was suable 
only in the United States District Court for the District of Columbia; (2) 
plaintiff failed to exhaust his administrative remedy. Hence, for this 
reason res judicata is not available to him. Since that judgment was not 
res judicata against him he may not avail himself of it and contend that 
is available here. 


Keokuk, etc. v. Scotland, etc., 152 U.S. 318; 
Craig v. Leitensdorfer, etc., 124 U.S. 189. 


For all of which it is respectfully submitted that the third defense 
of the answer alleging res judicata is insufficient. 


IO. 


THE RECORD HERE CONTAINS THE ADMINISTRATIVE FINDINGS OF FACT 
AND MAKES THE CASE AT BAR RIPE FOR DECISION 


Olenick v! Brucker, C.A.D.C. No. 15,177 (Dec. 3, 1959; U.S.D.C. 
D.C. Civil Action No. __) and Davis v. Brucker, C.A.D.C. No. 15347 
(Feb. 17, 1960; U.S.D.C. D.C. Civil Action No. 2959-58) deal with the 
security program as applied to Army inductees. According to 69 Yale 


19 


Law Journal 474, 478 (1960), Olenick is among the first attempts to 
secure a judicial determination of the military's authority to|issue a 
less-than-honorable discharge for activities engaged in during the 
inactive reserve period after his honorable separation from active duty. 


The Olenick district court held the discharge validly issued. | The Court 


of Appeals reversed the district court on the ground that "approved find- 
ings of a board of officers — a statutory prerequisite to most less-than- 
honorable administrative discharges — were not included in the appeal 
record and ordered the case reopened below for inclusion of |such find- 
ings." (69 Yale Law Journal, supra, 474, 481). 


In Davis, supra, citing Olenick, supra, the Court of Appeals likewise 
remanded, setting aside the order of the district court granting defendant- 
appellee's (Secretary of the Department of the Army) motion for summary 
judgment and ordered that the case be reopened for further proceedings, 
not inconsistent with law, to include opportunity to plaintiff-appellant to 
request copies of the findings, and opportunity to appellee to|supply them. 
The Davis order, supra, concluded with this language: 


'"* * * If it appears that no sufficient findings were 
made, the District Court should consider the bearing of 
the cases hereinbefore cited. If sufficient findings were 
made, the District Court should consider also whether |all 
applicable provisions of the governing statutes and Regula- 
tions were complied with in appellant's case; whether, jas- 
suming Army Regulation 604-10 to be valid, it was Be) 
applied to appellant once he had been relieved of regular 
duty status, especially in respect of any alleged falsifica- 
tion of records or failure to answer questions, or whether 
such falsification or failure to answer should have been 
dealt with under other statutes or Regulations; and whether 
as applied to appellant the Regulations were in any relevant 
respect invalid or without authority of law. See Greene v. 
McElroy, 360 U.S. 474 (1959); Vitarelli v. Seaton, 359 5S. 
535 (1959); Harmon v. Brucker, supra; Note, 69 YALE|L. 
REV. 474 (1960). Any resulting order or judgment of the 
District Court may be appealed in the usual course by jany 
party aggrieved, subject to applicable law.” 
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In the case at bar the administrative findings (J.A. 17, 18) were 
not disclosed to plaintiff at any time during the period he was exhausting 
his administrative remedies. They entered this case as part of the opposi- 
tion of defendant! to plaintiff's motion for summary judgment and in support 
of the former's cross-motion for summary judgment. These findings are 
dated February 16, 1956. 


Aside from any contention available to plaintiff that his due process 
rights were transgressed by the suppression of these findings through- 
out the administrative proceeding, their presence in this record, even at 
this late date, would seem to avoid the necessity of any such remand as 
was made in Olenick and Davis, supra. This being so, the questions raised 
by this court in Davis when it remanded concerning findings in that case 
and others are present here and are now ripe for decision and this brief 


will now proceed to present them. 


i. 


THE REGULATION INVOKED BY DEFENDANT, 
SECNAV INST. 5521.6, HAS NO AUTHORITY IN LAW 


In this Court's per curiam order of February 17, 1960 in Davis, 
supra, it was stated that "If sufficient findings were made, the District 
Court should consider whether all applicable provisions of the govern- 
ing statutes and Regulations were complied with in appellant's case; 
whether, assuming (the Regulations) to be valid, it was properly applied 
to appellant . . |. and whether as applied to appellant the Regulations 
were in any relevant respect invalid or without authority of law. See 
Greene v. McElroy, 360 U.S. 474 (1959); Vitarelli v. Seaton, 359 U.S. 535 
(1959); Harmon v. Brucker, supra". (emphasis added) 


Harmon v. Brucker, 355 U.S. 579 (1958) held that the type of dis- 
charge to be issued is to be determined solely by the soldier's military 
record in the Army. In issuing Harmon a discharge certificate in form 
other than "honorable" the Army took into account pre-induction activities 
of the soldier rather than basing its action exclusively upon the record of 
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military service. But is there any more military record of an inactive 
reservist, while he is an inactive reservist, than there is of the pre 


induction life of the soldier? One writer, cited by this Court in Olenick, 


supra, answers in the negative: 


"Because of the absence of a general responsibility 
to maintain all active-duty fitness standards and a specific 
statutory duty to maintain reliability for security purposes, 
the status of an inactive reservist seems to be like that of 
a preinductee. Indeed, many outward similarities exist 
between the inactive reservist and the draft-eligible man. 
Neither has immediate military duties. The reservist 
receives little more than the preinductee by way of privi- 
leges or emoluments, Both must remain available for 
and respond to a call to active duty. Perhaps the pre 
inductee, although not, strictly speaking, subject to c 
by the military, but rather to selection by a civilian draft 
board, is more likely to take up arms than his reservist 
brother, since no national emergency need exist to call 
him to active duty. Were the status of the inactive reserv- 
ist equated with that of the preinductee, conduct during the 
inactive reserve period would be unrelated to any military 
responsibility, and therefore, would be outside the reserv- 
ist's ‘military record.’ Thus, such conduct would not be a 
legitimate basis for characterizing a discharge." (69 Yale 
Law Journal 474, 488) 


Upon principle, Harmon, supra, requires the conclusion that defend- 
ant has no more authority to base a discharge upon plaintiff's real or 
alleged political beliefs, expression and conduct, while an inactive 
reservist, than the Secretary of the Army had to weigh the life of the 
soldier prior to his induction in making the determination as to the 
character of discharge to be issued. 


Defendant's need here is to place his finger on a statute empowering 
him to evaluate plaintiff's exercise of his First Amendment rights while 
he was an inactive reservist after his honorable separation from wartime 
active duty and transfer to peacetime inactive duty. 


In another suit in this circuit and the same district court where 
the same point was in issue, the government conceded that |"Of course, 
no ‘express act'. . . was ever passed authorizing the Army to set up a 
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loyalty program.” (Davis v. Brucker, United States Court of Appeals for 


the District of Columbia, No. 15,347, Brief for Appellee, Secretary of the 
Department of the Army, p. 12). This confession reflected the official 
Department of Defense position in hearings before the Subcommittee on 
Constitutional Rights of the Committee on the Judiciary, United States 
Senate, 84th Congress, Second Session, pursuant to Senate Resolution 94. 
(Government Printing Office Document, 76036, p. 488) 


Greene, supra, held that revocation of security clearance issued to 
a private employee under the Industrial Personnel Security Regulation 
which denied confrontation and cross-examination was authorized neither 
by Congress nor by the President and that, in view of the questionable 
constitutionality of the procedure adopted, such authorization could not 
be inferred from acquiescence or non-action. The "liberty" and "property" 
concepts of the Fifth Amendment were held here to include the right to 
hold specific private employment and to follow a chosen profession free 
from unreasonable governmental interference. 


Vitarelli, supra, declined to reach the constitutional issues holding 
that to do so would be unnecessary since Vitarelli's second position was 
valid, i.e., the proceeding did not comply with the regulation invoked 
against him (p.'540). The procedural infirmities were three-fold, viz., 
the statement of charges were not sufficiently specific; the requirements 
of relevancy, competency and materiality were not observed since the 
hearing "developed into a wide-ranging inquisition into (Vitarelli' s) 
educational, social and political beliefs, encompassing even a question 
as to whether he was ‘a religious man'"’; (compare: narrative state- 
ment (J.A. 21-23) and interrogatory (J.A. 23-30)) confrontation was 
denied with respect to a non-confidential informant whose information 
was used in assessing Vitarelli's status. 


Anent Greene, certainly a man's right not to be smeared with an 
adverse discharge is within the "liberty" and "property" concepts of the 
Fifth Amendment, a point which will be later developed. 
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Confrontation was denied here as in Vitarelli without any showing 


by defendant that the informants were confidential or if non;confidential 
that the information thus obtained was not placed in the scale against 
plaintiff. 


It appears then that the defendant was without statutory authority 
or executive support in promulgating SECNAV Inst. 5521.6 and this pro- 
ceeding thereunder aimed at plaintiff is a nullity. 


IV. 


PLAINTIFF HAVING COMPLETED MORE THAN THREE 
OF SERVICE AS A COMMISSIONED OFFICER, EVEN IF 
UNTARILY SEPARATED OR DISCHARGED PURSUANT TO 
APPROVED RECOMMENDATION OF A BOARD OF OFFICE 
CONVENED BY COMPETENT AUTHORITY OR THE APPR 
SENTENCE OF A COURT MARTIAL, WAS ENTITLED TOA 
CHARGE UNDER HONORABLE CONDITIONS AND COULD 
BE VALIDLY GIVEN A DISCHARGE UNDER CONDITIONS O 
THAN HONORABLE BY COURT MARTIAL OR APPROVED 
INGS OF A BOARD OF OFFICERS CONVENED BY A COMP 
AUTHORITY. THERE IS NO SUCH FINDING HERE. 

The record shows plaintiff was commissioned in 1942 and honorably 

separated from active duty and transferred to the inactive reserve in 


1946 (J.A. 3). 


The statutory provisions providing for plaintiff's separation and the 
character of discharge to be issued are found in the Armed Forces Re- 
serve Act of 1952, 66 Stat. 495, 50 U.S.C. 99; now 70 A. Stat. 89, 10 U.S.C. 
1163 which provides in pertinent part: 


"Discharge Under Armed Forces Reserve Act, Part 6, 
Separation, Section 992 — Limitation on discharges . . . Officers with 
three years service 


(a) An officer of the reserve components who has completed 
three years of commission service shall not be involuntarily 
discharged or separated except pursuant to the approved re- 
commendation of a board of officers convened by competent 
authority or the approved sentence of a court martial;.. . 


(b) . 

(c) A member of a reserve component discharged or 
separated for cause other than as specified in subsection 
(b) [ not applicable here] of this section shall be given a 
discharge under honorable conditions unless 


(1) a discharge under conditions other than 
honorable is effected pursuant to the approved 
sentence of a court martial or the approved find- 
ings of a board of officers convened by a competent 


” 


authority, .-- 


While this record shows a document called findings (J.A. 17), the 
contention of plaintiff that there are no findings is valid since findings 
under the quoted statute may be made only by a board of officers con- 
vened by competent authority. Since, as plaintiff showed under the 
preceding point, there was no competent authority here it follows that 
the purported findings are a nullity. 


Lacking such findings, plaintiff was entitled on the face of the 
quoted statute, if the defendant wanted to discharge him, to a discharge 


under honorable conditions. 


V. 


IF SECNAV INST. 5521.6 HAS STATUTORY SUPPORT OR EXECUTIVE 
BASIS, THEN ON ITS FACE AND AS APPLIED HERE, ITS 
CONSTITUTIONALLY INFIRM 
Plaintiff here groups for argument under one convenient contention 
his claim of constitutional infirmity asserted in Points I, V and VI of 
his Statement of Points. 


Of course, if his view that this regulation is invalid because of 
lack of authority the instant claim need not be reckoned with. 


25 


The crux of plaintiff's position here is that the preferred area of 
his First Amendment rights was violated by the cited regulation and the 
administrative proceeding thereunder against him. 


The vigor of the preferred area of First Amendment rights has 
special significance when the military attempts to invade it. 


The bold reach of the Navy by this case to control the personal, 


civilian and political lives of several million inactive reservists, like 
plaintiff, is an attempt of the military to subordinate civilians to its 
control. The danger to a democratic society from a military junta has 
been recognized recently. Thus, Reed v. Covert, 354 U.S. 1, 41 (1957) 
endorsed Lord Coke's eloquent plea: 


"God send me never to live under the Law of Convenience 
or Discretion. Shall the Souldier and Justice sit on one 
Bench, the Trumpet will not let the Cryer speak in West- 
minster Hall." 


In the same case the Court used this stern language; 


"The tradition of keeping the military subordinate to 
civilian authority may not be so strong in the minds of 
this generation as it was in the minds who wrote the Con- 
stitution.” (Id., at p. 23) "The generation that adopted 
the Constitution did not distrust the military because of 
past history alone." (Id. at p. 27) "And those who adopted 
the Constitution embodied their profound fear and distrust 
of military power * * * in the Constitution and its Amend- 
ments. Perhaps they were aware that memories fade and 
hoped that in a way they could keep the people of this Nation 
from having to fight again and again the same old battles 
for individual freedom." (Id., at p. 29) 


In the face of this deep rooted historical barrier against military 
intrusion into civilian affairs the defendant is only able to|assemble the 
meager statutory authority to call the inactive reservist to active serv- 
ice in the event of war or national emergency and which specifies certain 
controls such as physical fitness, employment by a foreign government 
and travel limitations but he cannot cite any statute authorizing the is- 
suance of an adverse discharge to a reservist based exclusively upon his 
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real or alleged exercise, determined unconstitutionally, of his First 
Amendment rights in his role as a civilian. Assuming the fact of such 

a statute, its inevitable resulting inhibitions upon free speech and assembly 
loom up and it is undoubtedly for this reason that the Congress has never 
given the military the authority it has demanded and needs to impose the 


so-called security program on inactive reservists. 


An eminent authority, Military Law and Precedents, Winthrop 
(Second Edition 1920), pp. 104-107 destroys the contention that plaintiff 
while a civilian, that is to say, during that period of his life commencing 
with his honorable separation from active service and continuing until 
involuntarily recalled to active service, is in the Navy. As that authority 
says,there is no twilight zone, one is either a civilian or he is in the 
military class. He cannot be, constitutionally, a hybrid of the two classes, 
military and civilian. The defendant's attempt to impose this split per- 
sonality on millions of civilians in the inactive reserve is without any 
rational basis. The fact is that he is not in the Navy unless and until 
he is recalled by statute-authorized order for temporary, war or 


emergency active service. 


Dlustrative of the attitude of courts requiring the military to con- 
fine its control over personnel within the limits of statutory authoriza- 
tion, an attempt to thwart this rule was frustrated in U.S. rel Boscola 
v. Bledsoe, 245 F.2d 955 (CA 9, 1957) affirming 152 F.Supp. (D.C. Wash.). 
There it was held that the statute authorizing Secretary of Navy, in time 
of war or emergency, to call any enlisted man on retired list to active 


service for such duty as he may be able to perform requires recall to 
be for duty and does not allow recall to await trial by court martial or 
for making of application for undesirable discharge because of offense 


committed years after separation from active service and unrelated to 
naval forces, activity or business. 


To call plaintiff to account by the political inquisition of this pro- 
ceeding, implemented by the narrative of facts and interrogatories shown 
in this record, under the threat of being cashiered for his real or alleged 
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beliefs, opinions and associations is so gross a violation of his preferred 
First Amendment rights as to need little exposition. The thrust of the 
entire proceeding is a hunt for the witch of "subversiveness" and revolu- 
tionary political changes as a substitute for peaceful political action. 
Nearly a quarter century ago, Chief Justice Hughes calmly stated the 
formula to be used in De Jonge v. Oregon, 299 U.S. 353, 365 


". , . The greater the importance of safeguarding) the 
community from incitements to the overthrow of our insti- 
tutions by force and violence, the more imperative is the 
need to preserve inviolate the constitutional rights of free 
speech, free press and free assembly in order to maintain 
the opportunity for free political discussion, to the end that 
government may be responsive to the will of the people and 
that changes, if desired, may be obtained by peaceful means. 
Therein lies the security of the Republic, the very founda- 
tion of constitutional government." 


Plaintiff's Fifth Amendment rights were likewise palpably violated 


by the use against him of a regulation couched in fatally Fae 
standards of "subversiveness" and by the denial of confront 


tion and 
cross-examination as well as the bald rule of defendant that any charge 
made against plaintiff would be taken as true if he stood his constitutional 
ground and declined to submit to any inquisition into his thoughts, beliefs, 
associations and affiliations. 


Hence, since this country is constitutionally committed to a profound 
fear and distrust of the military whenever it seeks to invade civil authority, 
to which by tradition it must be subordinated, it follows that the crude 
political censorship here asserted by defendant must be extirpated. 


The damage to plaintiff by the unlawful action of defendant is ob- 
vious. He was issued a discharge under conditions other than honorable 
for the good of the service, the "badge of infamy" (Wieman|v. Updegraff 
(1952), 344 U.S. 183, 97 L.Ed. 216, 222, 73 S.Ct. 215). In mon v. 
Brucker, 243 F.2d 613, 625, a judge of this Court observed that the 
quoted phrase was not inapplicable to an adverse military discharge. 

In Harmon, he was speaking of a general discharge under honorable 
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eonditions issued in lieu of an undesirable discharge in a political case. 
He pointed out that even a general discharge under honorable conditions, 


being less than an honorable discharge, necessarily and inherently pro- 


duces an adverse reflection. How much sharper is the adverse reflec- 
tion in the case at bar where the discharge is labelled "under conditions 


other than honorable and for the good of the service." 


vI. 


THE CONGRESS HAS DECLARED THAT WHEN NOT ON ACTIVE 
DUTY, MEMBERS OF RESERVE COMPONENTS SHALL NOT BE 
CONSIDERED TO BE OFFICERS OR EMPLOYEES OF THE 

UNITED STATES 


The foregoing is affirmatively declared by 66 Stat. 495, 50 U.S.C. 
981. 


In his brief below, defendant traced the legislative history of this 


statute as follows: 


“A member of the Officers Reserve Corps is an officer 
of the Army. The office he holds is established by an Act of 
Congress and he holds an office of trust or profit under the 
United States within Article I, Section 9, Clause 8, of the 
Constitution. He is not necessarily, however, an officer of 
the United States within the urview of a particular .act of 
Congress,’ Dig. Ops. J.A.G., 1923, p. 6 (emphasis supplied) 


“The reasoning from this opinion is applicable here. 
Plaintiff as a member of the U.S.N.R. was an officer in 
the Navy holding a position of trust. The fact that Congress 
exempted him from certain responsibilities or conferred 
upon him certain privileges by a particular act does not 
alone serve to change plaintiff's status from an officer in 
the U.S.N.R. to a civilian. 


‘In a report by Mr. Brooks, Committee on Armed Serv- 
ices, to the House of Representatives when the Armed 
Forces Reserve Act was being considered, H. Rep. 1066 
(to accompany H.R. 5426) 82nd Congress 1st Sess., p- 47 
(House Miscellaneous Reports V 11499) this provision was 
section 247 of that report and the purpose of the provision 
was defined, viz: 
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"Chapter V. Civil Employment Section 247. 
Civil Status of reservists. 


"This section reenacts existing law which 
provides that reservists not on active duty are 
not considered to be holding offices of profit and 
trust or discharging any official function under 
the Federal Government solely by virtue of their 
status as members of the reserve components. 
This provision protects reservists inst dual 
compensation and employment laws. (emphasis 
supplied) 

"In a report by Mr. Long, Committee on Armed Serv- 
ices, to the Senate when the Armed Forces Reserve Act was 
being considered by that body (S. Rep. 1795 (to accompany 
H.R. 5426) ) 82nd Congress 2nd Sess., p. 33 (Senate Miscel- 
laneous Reports III 11568 the purpose of this provision (sec- 
tion 241 of that report) ) was set forth in almost identical 
language as that in the House report already cited. 


"The provision was recodified and is now 5 U.S.C/A. 
30r(d) (Executive Departments and Government Offices & 
Employees). 


"This Act was derived from Act of July 1, 1930, Section 
37, 46 Stat. 841." 


(Defendant's Memorandum of Points and Authorities in 
Support of Cross-Motion, p. 15). 


That this statute had the stated specific purpose does not militate 


against its coverage of other aspects of the relationship between the 

Navy and an inactive reservist. That it has the effect here claimed by 
plaintiff is not a matter of interpretation of doubtful language when legis- 
lative history may be consulted to aid in fixing its meaning.| The language 


plainly says what plaintiff claims it says. 


vo. 


PLAINTIFF, HAVING OFFERED TO RESIGN IF ISSUED AN HONOR- 
ABLE DISCHARGE IMMEDIATELY UPON THIS PROCEEDING BEING 
INITIATED,'AND THAT OFFER HAVING BEEN REFUSED, THE PRO- 
CEEDING ABORTED FOR CONSTITUTIONAL INFIRMITY SINCE IT 
LACKED THE NORMAL ESSENTIALS OF DUE PROCESS. 


The record here shows that nearly immediately after being 
informed of the initiation of this administrative proceeding, plaintiff 
offered to resign if given an honorable discharge. This written offer 


was made part of the local security board hearing. 


Since the Navy, by issuing such a discharge could have thus 
divested itself of plaintiff the proceeding aborted for constitutional 


infirmity since |it lacked the normal essentials of due process. 
(McTernan v. Rodgers, 113 F.Supp. 638 (N.D. Calif.; 1953) 


CONCLUSION 


For all of which plaintiff respectfully submits that he is entitled 
to an honorable discharge. That this Court has the power to order 
defendant to issue an honorable discharge is unquestioned on the 
authority of Harmon v. Brucker, supra. 


Respectfully submitted, 


ROBERT O. BLAND, Pro Se 


4041 Marlton Avenue 
Crenshaw Center 
Los Angeles 8, California 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT O. BLAND, 
13532 Barnett Way, | 
Garden Grove, California, : CIVIL ACTION NO. 3542-59 
Plaintiff, : COMPLAINT FOR ISSUANCE OF 
— . HONORABLE DISCHARGE AND 
* DECLARATORY JUDGMENT 
WILLIAM B. FRANKE, Secretary of : 
the Navy of the United States, and 
individually, 
Defendant. 
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1959 
Dec. 15 Bland $10. 00 
Dec. 15 U. S. Treas. 
1960 


Feb. 18 Bland 
Date Proceedings 
1959 


Dec. 15 Complaint, appearance Exhibits A, B, & C and Exhibits 1 
thru 9 filed 


Dec. 15 Summons, copies (3) and copies (3) of Complaint issued 
ser. 12-16-59; US Atty 12-15-59 Atty Gen ser. 12-22-59 


1960 


Jan. 27 Motion of deft for security for costs; P&A; c/m 1-27-60; 
M. C. 1-27-60 


Feb. 12 Answer of deft to complaint; c/m 2-12-60; Appearance of Oran 
H. Waterman, Herbert E. Bates, and Samuel L. Strother 
filed 
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Proceedings 
Calendared (N) 


Order for security for costs, $50. 00 cash or $100. 00 bond 
within 20 days. (N) Curran, J. 


Deposit of $50. 00 cash for security for costs by pltff. filed 


Motion of pltff to strike defense; Notice; P&A; Affidavit of 
Service 2-24-60; M.C. 2-27-60 filed 


Motion of pitff for judgment on pleadings and for summary 
judgment; Notice; P&A; Affidavit of Service 2-24-60; 
M.C. 2-27-60 filed 


Motion of deft for extention of time for filing a reply; c/m 
3-2-60; M.C. 3-2-60. filed. 


Order extenting time to March 28, 1960 for deft to file replies 
to pltff's motions to strike defense, judgements on pleadings 
& for summary judgment. (N) Hart, J. 


Cross motion of deft for summary judgment & opposition to 
pltffs motion for summary judgment; P&A in support; 
c/m 3-28-60; Exhibits 1, 2, 3, 4, & 5; M.C. 3-28-60 filed 


Letter from pltff dated 3-31-60 requesting extension of time to 
reply to cross-motion for summary judgment granted and 
pltff allowed until 4-26-60 to file his reply. (N) (fiat) Keech, J. 


Reply of pltff to defts memorandum filed 3-28-60 filed 


Order granting deft's cross-motion for summary judgment; 
denying pltff's motion to strike defense under Rule 12 f; 
denying pltff's motion for judgment on pleadings and for 
summary judgment; and dismissing complaint; costs against 
the pltff. (N) McGarraghy, J. 


July 28 Notice of Appeal 


[Filed December 15, 1959. ] 


COMPLAINT 

Plaintiff alleges: 

1. This cause arises under the laws and Constitution of the United 
States, to-wit: Article One, Section 9, Clause 3 of the Constitution of the 
United States, the First, Fifth, Sixth and Ninth Amendments to said 
Constitution, Section 6 of the Naval Reserve Act of 1938 [34 U.S.C.A. 
Sec. 853(d)], and the Administrative Procedure Act of 1946 [5 U.S.C.A. 
Sec. 1001, et seq. ]. 


3 
2. The jurisdiction of this Court is founded upon 5 UJS.C.A, 
Section 1009, 28 U.S.C.A. Section 1331, 2201 and 2202. 
Plaintiff is a citizen of the United States and a resident of the 
State of California and is 38 years old. 
Defendant William B. Franke is Secretary of the Navy of the 
United States. 
3. Onor about September 21, 1942, plaintiff was commissioned 
as an Ensign in the United States Naval Reserve. 
On or about November 2, 1942, plaintiff was ordered to active 
duty, in which status plaintiff remained until on or about February 22, 
1946 when he was honorably separated from active duty and transferred 
to inactive duty. 
During said active duty, he served in various assignments in 
the United States Navy, both overseas and in the United States and was 
promoted from the rank of Ensign, thence to the rank of Lieutenant Junior 
Grade and thence to the rank of Lieutenant, which rank he held at the time 
of his said honorable separation from active service and transfer to the 
inactive reserve. 
During the period from and after February 22, 1946, and contin- 
uously to the present time, while plaintiff has been on inactive duty status, 
plaintiff engaged in no activity or services whether for training purposes 
or otherwise in said Naval Reserve and continuously declined to become a 
member of any organized reserve component or unit of the United States 
Naval Reserve; during said period he never was given any order, directive 
or command by the Department of the Navy, any officer thereof or by the 
Secretary of the Navy. 


4, The medals and awards issued to plaintiff were American area, 
Asiatic-Pacific area (1 star), Philippine Liberation (1 star) and World 
War II Victory. 


The orders transferring plaintiff from active duty to inactive 
duty, as aforesaid, stated in part as follows: 
"The Chief of Naval Personnel has determined that 
your separation from active naval service is considered 
to be under honorable conditions and that you are entitled 
to certificate of satisfactory service." 
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On or about February 22, 1946, there was delivered to plaintiff 
a “Certificate of Satisfactory Service” by the United States Navy in 
testimony of satisfactory service rendered by plaintiff during his active 


duty status in the United States Navy during World War I. 

Pursuant to plaintiff's transfer from active duty to inactive 
duty, there was delivered to plaintiff, over the signature of the President 
of the United States, an acknowledgment by the President of the United 
States of plaintiff's honorable service in the armed forces of the United 


States during World War IL. 

5. There is attached hereto marked Exhibit "A" and made a part 
hereof by this reference a full, true and correct copy of record of 
proceedings of a security board hearing convened by Commandant, 
Eleventh Naval District, held at U. S. Naval Station, San Diego, California, 
17 January, 1956 in the matter of Robert O. Bland, Lieutenant, U. S. 
Naval Reserve (inactive). Plaintiff is the person who was the subject of 
said hearing. 

With respect to said record, plaintiff alleges that the communi- 
cations therein contained were transmitted as therein stated to and from 
the persons named therein on the dates shown therein. 

6. On March 31, 1956 Department of the Navy gave plaintiff notice 
of his discharge fron: the United States Naval Reserve under conditions 
other than honorable and for the good of the service effective said date; 
there is attached’ hereto marked Exhibit 'B" and made a part hereof by 
this reference a full, true and correct copy of said notice. 

On August 28, 1957 Navy Discharge Review Board decided that 
no change, correction or modification was warranted of said discharge 
under conditions other than honorable in response to plaintiff's application 
to said board for an honorable discharge. 

On May 6, 1958 Navy Board for Correction of Naval Records 
denied plaintiff's! application for an honorable discharge. 

Plaintiff has exhausted all of his available administrative 
remedies. 

7. Said security board hearing and the proceedings stated in Exhibit 
"A" were held, said discharge was issued and said applications to said 
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boards were denied as aforesaid under and pursuant to the purported 
authority and power of SECNAV Instruction 5521.6 promulgated under 
date of June 23, 1954 by the Secretary of the Navy. Said instruction is 
also referred to therein as "Navy and Marine Corps Military Personnel 
Security Program." 

8. Said SECNAV Instruction 5521.6, on its face and as applied to 
plaintiff, and all of said proceedings as hereinabove alleged, taken 
thereunder including said discharge and said refusals of said boards to 
change said discharge to an honorable discharge were in excess of the 
powers of the Secretary of the Navy and are and were: (a) violative of 
the provisions of Section 6 of the Naval Reserve Act of 1938, 34 U.S.C.A. 
853(d), the Administrative Act, 5 U.S.C.A. 1001, the Fifth and Sixth 
Amendments of the Constitution of the United States, and the Uniform 
Code of Military Justice, particularly Article 31 thereof, in that plaintiff 
was deprived of the right to confront the witnesses against him, of the 
right to have disclosed to him the confidential investigative file used 
against him in said proceeding, deprived of the right to have witnesses 
against him testify under oath, to cross-examine them, to a fair, impartial 
tribunal; (b) violative of his right to compulsory process to compel the 
attendance of witnesses on his behalf and of his right to except to the 
findings of fact; (c) violative of his right under the First Amendment of 
the Constitution of the United States to freedom of speech, press, of the 
right of peaceable assembly, and of the right to petition the government 
for redress of grievance; (d) violative of his right of due process of law 
under the Fifth Amendment; (e) violative of his right under|the Sixth 
Amendment to be informed of the nature and cause of the accusations, to 
be confronted with the witnesses against him and to have compulsory 


process in obtaining witnesses in his behalf; (f) null, void, unlawful 


arbitrary and capricious being an attempt to punish him by| reason of 

his alleged activities as a civilian which are protected by the First 
Amendment; (g) violative of Article One, Section One of the Constitution, 
in that the same purport to be the exercise of legislative power, (h) vague, 
indefinite, ambiguous and formless, without jurisdiction by virtue of the 
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provisions of 50 U.S.C.A., sec. 739; (i) violative of the Armed Forces 
Reserve Act, 50 U.S.C.A 981, 991 and 992. 
9. Inand during the course of said purported hearing and during 

all stages of said proceedings before said boards plaintiff objected to 
all of said proceedings upon each, all and every of the grounds herein- 
above alleged. 

10. On January 11, 1956 plaintiff offered to resign from the United 
States Naval Reserve, if given an honorable discharge, a true copy of 


said offer being contained in said record of proceedings, Exhibit "A", 
as Exhibit 7 therein. 
By reason of said offer to resign no requirement of national 


security justified said summary administrative proceeding and plaintiff 
thereby became entitled to military due process therein, which was denied 
to him as aforesaid. 

11. By reason of the issuance of said discharge under conditions 
other than honorable plaintiff has been and will be deprived of the rights 
of an honorably discharged veteran under federal and state legislation, 
including, but not limited to, preferential public employment; he has 
encountered and will continue to encounter substantial prejudice in civil 
life in situations where the type of discharge rendered in the Armed 
Forces or the character of discharge therefrom has a bearing; he has 
been deprived of employment and professional opportunities, and he has 
been and will continue to be unlawfully stigmatized in civilian life to his 
substantial prejudice and the loss and destruction of his valuable property 
rights, all of which is and was well known to defendant and the Department 
of the Navy. 

SECOND CAUSE OF ACTION 
1. Plaintiff repeats each, all and every allegation contained in his 
first cause of action, and by this reference realleges them at this place 
as part of his second cause of action with the same force and effect as 
though herein set out in full. 
2. There is a direct, existing and substantial justiciable controversy 

between the parties hereto as follows, to-wit: 
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Plaintiff asserts that said issuance to him of said discharge 
under conditions other than honorable was illegal, unconstitutional and 
in excess of the powers of the Department of the Navy in the particulars 
set forth in the first cause of action hereof and on the other hand, defendant 
asserts the contrary thereof. 
WHEREFORE, plaintiff prays as follows: 
1. That said determinations, decisions, actions and said discharge 
under conditions other than honorable be declared void, unlawful and of 
no effect, and directing defendant to issue plaintiff an honorable discharge 
in place of said discharge under conditions other than honorable. 
2. For a declaration of rights, for such other relief as may be 
proper and for costs. 
/s/ ROBERTO. BLA 


4041 Marlton Avenue, Sui 
Los Angeles 8, Californi 


Plaintiff in Pro Se 


[Jurat September 1, 1959. ] 


PLAINTIFF'S EXHIBIT B 
DEPARTMENT OF THE NAVY 
WASHINGTON 25, D. C. 
SECNAV 


In Reply Refer To 
207451/1105 
Pers-Bll 51-pj-2 


From: Secretary of the Navy 31 Mar 1956 
To: LT Robert O. BLAND, USNR 

5140 Crenshaw Blvd. 

Los Angeles 43, California 
Via: Commandant, ELEVENTH Naval District 


Subj: Discharge from the U. S. Naval Reserve 


: (a) Section 249 of the Armed Forces Reserve Act of 1952, 66 Stat, 
495, Title 50, U. S. Code 992 


Encl: (1) Discharge certificate 
1. Pursuant to the provisions of reference (a), and by direction of the 
President, you are hereby discharged from the U. S. Naval Reserve, 


8 
under conditions other than honorable and for the good of the service, 
effective this date. 
2. This action is taken pursuant to the approved recommendation of a 
Board of Officers convened by competent authority to consider the 
desirability of retaining certain officers in the naval service. 
3. Please acknowledge receipt to the Chief of Naval Personnel 
(attention Pers-B1151), via the Commandant, ELEVENTH Naval 
District. 

/s/ Albert Pratt 


ALBERT PRATT 
Acting Secretary of the Navy 


Copy to: 

BUMED 335 

OIC NAVRESOFF PERFORMANCE 
RECORDINGACTY NAVPERSCEN 
OMAHA NEBR 


x= * * 


[Filed February 12, 1960. ] 


ANSWER 
Now comes the defendant, William B. Franke, Secretary of the 
Navy, and in answer to the complaint herein filed, says: 
FIRST DEFENSE 
The complaint fails to state a claim upon which relief may be 
granted. 
SECOND DEFENSE 
The Court lacks jurisdiction over the subject matter of the complaint. 
THIRD DEFENSE 
A similar action was instituted by this plaintiff against defendants, 
who are privies to the defendant in this action, in the United States District 
Court for the Southern District of California. From an order of that 
court granting a motion to dismiss the complaint and denying a preliminary 
injunction the plaintiff appealed to the United States Court of Appeals Ninth 
Circuit which affirmed the order denying the injunction by opinion dated 
March 28, 1957 (245 F.2d 311). That court determined the controlling 
and material issues of fact and law that are present in the case at bar, 
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i.e. the validity of the authority of the Navy to consider plaintiff's fitness 
to hold a commission in the naval reserve based on panna and conduct 


while a2 member of the United States Naval Reserve and to i 
discharge based thereon. These controlling and material issues of fact 


ssue a qualified 


and law decided by those courts are res judicata to the same controlling 
and material issue raised by plaintiff in this action. Moreover, the judg- 
ment rendered by the Southern District Court of California is res judicata 
to the action here. 
FOURTH DEFENSE 
Answering specifically the allegations contained in the numbered 
paragraphs of the complaint, defendant avers: 
1. The defendant denies the allegations contained in paragraph 1 
of the complaint. 
2. The defendant denies the allegations of jurisdiction of this Court 
as set forth in the first sentence of paragraph 2 of the complaint. Defendant 
admits the allegations contained in the second and third sentences of para- 
graph 2 of the complaint. 
3. In answering the allegations contained in paragraph 3 of the 
complaint defendant admits that plaintiff was tendered a commission as 
Ensign in the United States Naval Reserve on September 21, 1942 which 
he accepted on October 5, 1942 and that plaintiff was called to active duty 
on November 2, 1942 and remained on active duty until February 22, 
1946. The defendant admits that the plaintiff did not participate in 
training activities while on inactive duty in the United States Naval 
Reserve but asserts that plaintiff was eligible for active duty and was 
subject to certain requirements in connection with the jurisdiction and 
control of the Department of the Navy over the reserves of which he was 
a member. 
4. Defendant admits the allegations contained in paragraph 4 of 
the complaint. 
5. Defendant admits the allegations contained in paragraph 5 of 
the complaint. 
6. Defendant admits the allegations contained in paragraph 6 of 
the complaint. 
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7. Defendant admits the allegations contained in paragraph 7 


of the complaint. 
8. Defendant asserts that inasmuch as the allegations contained 


in paragraph 8 of the complaint state conclusions of law, he is not required 


to plead responsively thereto, but if he were required to reply he would 
deny the conclusions of law therein. 

9. Defendant admits the allegations contained in paragraph 9 of 
the complaint. 

10. Defendant denies the allegations contained in paragraph 10 of 
the complaint except to admit that plaintiff by letter dated January 11, 

1956 offered to resign from the United States Naval Reserve if given an 
honorable discharge. 

11. Defendant denies the allegations contained in paragraph 11 of 
the complaint. 

12. In answering paragraph 1 of plaintiff's "Second Cause of Action," 
defendant reasserts all answers given in response to the allegations 
contained in plaintiff's first cause of action. 

13. In answering paragraph 2 of plaintiff's "Second Cause of Action," 
defendant denies that there is a justiciable controversy between the parties 
to this action. Defendant asserts that the issuance to plaintiff of a dis- 
charge under other than honorable conditions does not constitute an illegal 
or unconstitutional act. 

WHEREFORE, defendant having fully answered the allegations 
contained in the numbered paragraphs of the complaint, demands judgment 
together with costs of this suit. 

/s/ Oran H. Waterman 
Herbert E. Bates 
Samuel L. Strother 


Attorneys, Department of Justice 
Washington 25, D. C. 


(Certificate of Service) Attorneys for Defendant 
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[Filed February 27, 1960. ] 


MOTION FOR JUDGMENT CN THE PLEADINGS 
AND FOR SUMMARY JUDGMENT 


Plaintiff moves for judgment on the pleadings and ir the event said 
motion is denied for summary judgment in his favor as prayed in his 
complaint upon the ground that there is no genuine issue as to any material 
fact and that he is entitled to judgment as prayed in his complaint as a 
matter of law, more particularly, but without limiting the generality of 
the foregoing, as follows: 

SECNAV Instruction 5521.6, promulgated under date of June 23, 1954 
by the Secretary of the Navy, referred to therein as "Navy and Marine 


Corps Military Personnel Security Program”. (superseced and canceled 
by SECNAV Instruction 5521.6 A dated January 31, 1957, Government 
Security and Loyalty, (The Bureau of National Affairs) p.(6/57); 31.111 
et seq.) on its face and as applied to plaintiff and the proceedings there- 


under pursuant thereto, as alleged in the complaint herein, including the 
issuance to plaintiff of a discharge from the United States Naval Reserve 
under conditions other than honorable and for the good of the service, 
likewise as alleged in said complaint, and the refusal to issue plaintiff 
an honorable discharge in place of said discharge under conditions other 
than honorable, are and were without authority, null, void, unlawful, 
arbitrary and capricious upon the grounds and for the reasons alleged in 
said complaint, more particularly, but not limited to the averments 
contained in Paragraph 8 thereof. 
This motion will be made upon the papers, records, |pleadings, 
exhibits and files herein, upon the points of law and authorities in 
support of said motion served and filed herewith, upon this written motion 
and the annexed notice of hearing thereof. 


/s/ Robert O. Bland 
Plaintiff in Pro Se 
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[Filed February 27, 1960. ] 


MOTION TO STRIKE DEFENSE 
UNDER RULE 12 (f) F.R. CIV. PROC. 


Plaintiff moves for an order striking the third defense of the answer 
herein on the ground that the same is not a sufficient defense. 

This motion will be made upon Rule 12(f), F. R. Civ. Proc., the 
papers, records, pleadings, exhibits and files herein, upon the memo- 
randum of points and authorities served and filed herewith and upon this 
written motion and the annexed notice of hearing thereof. 


/s/ Robert O. Bland 
Plaintiff in Pro Se 


[Filed March 28, 1960. ] 


DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT 
AND OPPOSITION TO PLAINTIFF'S MOTION TO STRIKE DEFENSE 


The defendant, through his attorneys, moves the Court to deny 


plaintiff's motions to strike defense under rule 12 (f), for judgment on 


the pleadings and for summary judgment and to enter summary judgment 
in favor of the defendant pursuant to Rule 56 of the Federal Rules of Civil 
Procedure inasmuch as the pleadings and exhibits on file show that there 
is no genuine issue of material fact and that defendant is entitled to 
judgment as a matter of law. 

For additional grounds in support of this motion the Court is respect- 
fully referred to the accompanying memorandum of points and authorities 
with exhibits 1 through 5 attached to and made a part hereof. 

/s/ Oran H. Waterman 
/s/ Herbert E. Bates 
/s/ Samuel L. Strother 


Attorneys, Department of Justice 
Washington 25, D. C. 


Attorneys for Defendant 
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[Filed March 28, 1960. ] 
EXCERPTS FROM EXHIBIT 1 
BUREAU OF NAVAL PERSONNEL SECURITY REVIEW BOARD 
SUMMARY OF FINDINGS 
6 February 1956 
Based upon full and careful review of the investigative file, official records, 


pertinent correspondence, and the Record of Proceedings of a Security 
Board Hearing convened by Commandant, ELEVENTH Naval District and 
held at U. S. Naval Station, San Diego, California on 17 January 1956 
pertaining to Lieutenant Robert O. BLAND, USNR, $07451/1105 (Inactive), 
the Board finds: 
1. That Lieutenand BLAND and his wife, Irene Bird BLAND, were 
recruited into the Communist Party in 1947 and were Communist Party 
members as late as 1950. 
2. That Lieutenant BLAND and his wife, Irene Bird BLAND, were 
active in the Political Prisoners' Welfare Committee in 1953. 
3. That Lieutenant BLAND attended a Marxist Institute course at 
the Jefferson School of Social Science. 
4, That in 1952 Lieutenant BLAND attended a function held for the 
benefit of the American Women of Peace. 
5. That Lieutenant BLAND has subscribed to the Daily Worker, 
The Worker, and the Daily Peoples World. 
6. That in 1953 Lieutenant BLAND was a member of the Southeast 
Inter-Racial Council of Los Angeles. 
7. That in 1953 Lieutenant BLAND and his wife, Irene Bird BLAND, 
attended a meeting of the Hollywood Arts, Sciences, and Professions 
Council, which is the Southern California Chapter of the National Council 
of the Arts, Sciences and Professions. 
8. That in 1952 Lieutenant BLAND worked at the Independent 
Progressive Party Headquarters in Los Angeles and that in |1951 he 
participated in the activities of the Madison, Wisconsin Branch of the 
People's Progressive Party. 
9. That Lieutenant BLAND was a functionary of the American Labor 
Party as late as 1949. 
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10. That Lieutenant BLAND canvassed to obtain signatures for the 
Election Campaign Committee of the Communist Party in the 1959 
campaign for the re-election of Benjamin J. DAVIS, Jr, Communist 
Party candidate for Councilman in the City of New York, and that 
Lieutenant BLAND signed a Communist Party nominating petition in 
1949. 

11. That in June 1953 Lieutenant BLAND participated in a picket 
line in Los Angeles established by the Los Angeles Committee to Secure 
Justice in the Rosenberg Case in protest against the impending execution 
of Julius and Ethel Rosenberg, who were sentenced to death on 15 April 
1951 in the United States District Court, Southern District of New York, 


for conspiring to commit espionage by furnishing U. S. atomic secrets 


to the Government of the Union of Soviet Socialist Republics. 
OPINIONS 
Based upon the foregoing finds, it is the opinion of the Board: 

1. That the retention of Lieutenant BLAND in the naval service is 
not clearly consistent with the interests of national security. 

2. That Lieutenant BLAND should be discharged from the naval 
service under conditions other than honorable with an other than honorable 
discharge certificate. 

RECOMMENDATION 
The Board recommends: 
1. That Lieutenant BLAND be discharged from the naval service. 


/s/ T. K. Kimmel 
Captain, U. S. Navy 
Senior Member 


/s/ D. N. Morey, Jr. 
Commander, U. S. Naval Reserve 
Member 


/s/ K. F. Mullins 

Commander, U. S. Naval Reserve 
/s/ A. G. Russillo Member 
Lieutenant Commander, U. S. Navy 
Recorder 


APPROVED: 
/s/ J. L. Holloway, Jr. 
Chief of Naval Personnel 


U. S. Naval Station, 
San Diego, California, 
Tuesday, 17 January 1956. 
* * * * * 
SENIOR MEMBER: They do. 
MR. MARSHALL: And do they intend to give that consideration in 
their determination of these charges against the individual concerned? 
I have respectfully asked the board a question. May I have the 
reporter repeat it? 
The record was read. 
MR. MARSHALL: MaylI rephrase the question. The members -- 
do the members of the board intend to consider the statements contained 


in that investigative file as evidence or information to be) used by them in 


deciding this matter? 
SENIOR MEMBER: No. 
Lewis J. Christensen, reporter, entered and Alberta J. Richter, 
reporter, withdrew. 
MR. MARSHALL: Then, since that is the situation, we -- individual 
concerned moves that the investigative file be excluded from the record. 
SENIOR MEMBER: The investigative file will not be included in 
the record. 
MR. MARSHALL: Will not be included in the record? 
SENIOR MEMBER: In the record. 
MR. MARSHALL: Well, individual concerned now demands that the 
members of this court exclude from their consideration the investigative 
report. 
SENIOR MEMBER: We will include for our consideration the 
narrative statement and the interrogatories which were furnished you and 
are willing to take into consideration any evidence or any information you 
care to give on that matter. 
MR. MARSHALL: Well, will this board consider in their deliberations 
the investigative file which I am now told will not be disclosed to us and 
which I am now told will not be made a part of this record? 
SENIOR MEMBER: No. 
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MR. MARSHALL: May I have that question read ? 

The record was read. 

MR. MARSHALL: What was the answer, Mr. Reporter? 

REPORTER: The answer was "No." 

MR. MARSHALL: Well, -- 

SENIOR MEMBER: Mr. Marshall, to clear up again, the narrative 
statement and interrogatories were based on information which the Navy 
has, some of which is contained in the investigative file. We have a copy 
of the narrative statement and the interrogatories and we are here for the 
purpose of hearing you out in connection with any alleged matter in there 
which you consider is not proper. We -- if we have no information from 
you, we will have to base our opinion on what we see in the narrative 
statement itself without referring to the investigative file. 

MR. MARSHALL: Well, doI understand that the -- this board will 
not consider any information in the investigative file? 

SENIOR MEMBER: I just answered your question, Mr. Marshall. 

MR. MARSHALL: Well, your answer was you will not consider it? 

SENIOR MEMBER: The answer was thatI would consider those 
things which are listed in the narrative statement which you have an 
opportunity to refute, and asI said before, those things which are in the 
narrative statement are also in the investigative file. 

MR. MARSHALL: To make our position clear, it is our contention 
that there cannot be placed in the scales against the individual concerned 
the investigative file unless that investigative file is disclosed to us; and 
I understand that the court has refused the individual concerned access to 
the investigative file? 

SENICR MEMBER: We have refused you access to the investigative 
file except for those portions which you already have and which are now 
in the narrative statement. 

Harold L. Davee, reporter entered and Lewis J. Christensen, reporter, 
withdrew. 
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FINDINGS OF FACTS 
1. That Lieutenant Robert O. Bland, U. S. Naval Reserve, and his wife, 
Irene Bird Bland, were recruited into the Communist Party in 1947 and 


were Communist Party members as late as 1950. 
2. That Lieutenant Bland and his wife, Irene, were active in the Political 
Prisoners Welfare Committee in 1953. 
3. That Lieutenant Bland attended a Marxist Institute course at the Jeffer- 
son School of Social Science. 
4. That Lieutenant Bland attended a function held for the benefit of the 
American Women for Peace. 
5. That Lieutenant Bland subscribed to the DAILY WORKER, THE 
WORKER, and the DAILY PEOPLES WORLD. 
6. That, in 1953, Lieutenant Bland was a member of the Southeast 
Inter-Racial Council of Los Angeles. 
7. That, in 1953, Lieutenant Bland and his wife, Irene, attended a 
meeting of the Hollywood Arts, Sciences and Professions Council, which 
is the Southern California Chapter of the National Council of the Arts, 
Sciences and Professions. 
8. That, in 1952, Lieutenant Bland worked at the Independent Progressive 
Party Headquarters in Los Angeles and that, in 1951, he participated in 
the activities of the Madison, Wisconsin, Branch of the People's 
Progressive Party. 
9. That Lieutenant Bland was a functionary of the American Labor Party 
as late as 1949. 
10. That Lieutenant Bland canvassed to obtain signatures for the Election 
Campaign Committee of the Communist Party in the 1949 campaign for 
the reelection of Benjamin J. Davis, Junior, a Communist Party candidate 
for Councilman in the City of New York, and that he signed a Communist 
Party nominating petition in 1949. 
11. That, in June 1953, Lieutenant Bland participated in a picket 
line in Los Angeles established by the Los Angeles Committee to Secure 
Justice in the Rosenberg Case to protest against the impending execution 
of Julius and Ethel Rosenberg, who were sentenced to death on 15 April 


18 
1951 in the U. S. District Court, Southern District of New York, for 


conspiring to commit espionage by furnishing U. S. atomic secrets to 


the government of the Union of Soviet Socialist Republics. 
OPINIONS 
1. That Lieutenant Robert Odell Bland, U. S. Naval Reserve, 207451/1105, 
is not a person whose continued services are clearly consistent with the 
interests of national security. 
2. That the character of Lieutenant Bland’s discharge should be under 
conditions other than honorable. 
RECOMMENDATION 
That Lieutenant Robert Odell Bland, U. S. Naval Reserve, 
207451/1105, be separated from the naval service. 


/s/ William H. Sanders, Junior 
Captain, U. S. Navy, 
Senior Member. 


/s/ Joe B. Renfro, Junior 
Commander, U. S. Naval Reserve, 
Member. 


/s/ James E. Dyer, Junior 
Lieutenant Commander, U. S. Naval 
Reserve, Member. 


COMMANDANT 
ELEVENTH NAVAL DISTRICT 
San Diego 30, California 


January 18, 1956 
The proceedings, findings, opinions and recommendation of the 
Local Security Board in the hearing of Lieutenant Robert O. Bland, 
U. S. Naval Reserve 207451/1105 (Inactive), are approved. 
/s/ C. C. Hartman 


OT a 


Rear Admiral, U. S. Navy 
Commandant, Eleventh Naval District 
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A8-7 

Ser 314/11 

207451/1105 
19 DEC 1955 


From: Commandant, Eleventh Naval District 

To: Lieutenant Robert O. BLAND, USNR, 207451/1105 (Inactive) 
711 West 41st Place 
Los Angeles, California 
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Subj: Alleged activities, associations, or attributes of security 
significance; opportunity to submit written answers to 
interrogatories and narrative statement concerning 


Encl: (1) SECNAVINST 5521.6 
(2) Narrative Statement 
(3) Interrogatory 
(4) Suggested form for resignation 


1. Enclosure (1), promulgated by the Secretary of the Navy, sets forth 
naval loyalty and security policy in consonance with Department of 
Defense instructions to the armed services, and prescribes the standards 
and criteria for separation of members of the naval service whose contin- 
ued service is determined to be not clearly consistent with the interest of 


national security. 
2. Enclosure (1) sets forth activities, associations and attributes which 


warrant the initiation of action to determine whether the retention of a 
member of the naval service is clearly consistent with the interest of 
national security, including the following: 
a. Membership in, or affiliation or sympathetic association with 
any foreign or domestic organization, association, movement, group or 
combination of persons which is totalitarian, Fascist, Communist, or 
subversive, or which has adopted, or shows, a policy of|advocating or 
approving the commission of acts of force or violence to| deny other 
persons their rights under the Constitution of the United States, or which 
seeks to alter the form of Government of the United States by unconstitutional 
means. (An organization, movement, or group, officially designated by 
the Attorney General of the United States to be totalitarian, Fascist, 
Communist, or subversive, to advocate or approve forcible or violent 
denial of Constitutional rights, or to seek alteration of the form of 
Government of the United States by unconstitutional means, shall be pre- 
sumed to be of a character thus designated until the contrary be established. 
However, it should also be noted that there are many organizations of a 
highly suspect character which have not been officially designated as sub- 
versive, and the nonappearance of a given organization on the Attorney 
General's list does not necessarily mean that the organization may not 
be subversive. ) 
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3. In compliance with provisions of enclosure (1), there has been pre- 
pared a narrative statement (enclosure (2)) of the facts, revealed by 
investigation, indicating activities, associations, or attributes on 

your part similar to those described in paragraph 2 above. Interrogatories 
(enclosure (3)) have also been prepared to give you an opportunity to 
corroborate, explain, expand, or refute allegations made, or inferences 
arising from allegations made in the narrative statement. 

4. You are informed that you may consult counsel regarding this letter 
and its enclosures and that you are at liberty to refuse to comment on 

the narrative statement or submit written answers to the interrogatories. 
In this connection you are at liberty to retain civilian counsel at your 

own expense. If you So request, military counsel (of your own choice if 
reasonably available) will be assigned. However, response, if any, to the 
narrative statement and the interrogatories must be received by this 
command not later than 5 January 1956. 

5. All that is desired at this stage of the proceedings is a response, in 
your own words, to the best of your recollection, concerning the matters 
alleged in the narrative statement and stating whether or not you desire a 
hearing. Further action in your case will be governed in some degree by 
the nature of your response. If in your response 2 hearing is requested, 
such will be afforded, and therein you, personally, with or without counsel, 


will have further opportunity to present relevant matter favorable to your 


interests. In the event no response is received by the date specified 
above, a local security board will convene at this command at a time and 
place of which you will be notified for the purpose of making findings of 
fact and rendering an opinion on such information as is available relative 
to whether your retention in the naval service is clearly consistent with 
the interests of national security. 

6. You are also informed that for all administrative purposes, including 
possible administrative separation under conditions other than honorable, 
your failure or refusal to submit responsive answers regarding matters 
alleged in the narrative statement, or to any interrogatory, may be 
considered as an admission by you of the truth of any matter as to which a 
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responsive reply is not made, and all derogatory inferences flowing 
therefrom. 
7. Enclosure (1), subparagraph 12d, authorizes tender of resignation or 
agreement to accept discharge in lieu of undergoing further administrative 


processing. Should you desire to tender such, enclosure (4) constitutes a 


suggested form therefor. Enclosure (1) further provides that, in con- 
junction with your resignation, you may submit a separate written 
statement setting forth any facts and circumstances, which in your 
opinion, may warrant a higher character of separation. 
Cc. C. HARTMAN 
* * * 
Exhibit 8 [Of Exhibit 1] 


NARRATIVE STATEMENT OF FACTS 
AS DISCLOSED BY INVESTIGATION 


Subj: LT Robert Odell BLAND, USNR, 207451/1105 
1. There is reliable information that BLAND and his wife, Irene Bird 
BLAND were recruited into the Communist Party in 1947 and were 

Communist Party members as late as 1950. 


The Communist Party, USA has been designated by the 
U.S. Attorney General as an organization coming within 
the scope of Executive Order 10450. 


2. There is reliable information that BLAND and his wife, Irene Bird 
BLAND, were active in the Political Prisoners’ Welfare Committee in 
1953. 


The Political Prisoners’ Welfare Committee has been 
designated by the U.S. Attorney General as an organization 
coming within the scope of Executive Order 10450. 


3. There is reliable information that BLAND attended a Marxist Institute 
Course at the Jefferson School of Social Science. 


The Jefferson School of Social Science has been designated 
by the U.S. Attorney General as an organization coming 
within the scope of Executive Order 10450. 


4. There is reliable information that in 1952 BLAND attended a function 
held for the benefit of the American Women of Peace. 


The American Women for Peace is an organization designated 
by the U.S. Attorney General as coming under the scope of 
Executive Order 10450. 
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5. There is reliable information that BLAND has subscribed to the Daily 
Worker, The Worker, and the Daily Peoples World. 


The Daily Worker is the official news organ for the Communist 
Party on the East Coast. 


The Daily Peoples World is the official news organ of the 
Communist Party on the West Coast. 


The Worker is the Sunday edition of the Daily Worker. 
6. There is reliable information that in 1953 BLAND was a member of 
the Southeast Inter-Racial Council of Los Angeles. 


Reliable information indicates that the Southeast Inter- Racial 
Council of Los Angeles is controlled by the Communist Party 
through the assignment of Communist Party members to work 
within it. 
7. There is reliable information that in 1953 BLAND and his wife, Irene 
Bird BLAND, attended a meeting of the Hollywood Arts, Sciences, and 
Professions Council, which is the Southern California Chapter of the 
National Council of the Arts, Sciences and Professions. 
The National Council of the Arts, Sciences and Professions has 


been cited by the Congressional Committee on Un-American 
Activities as a Communist front. 


8. There is reliable information that in 1952 BLAND worked at the 
Independent Progressive Party Headquarters in Los Angeles and that in 
1951 he participated in the activities of the Madison, Wisconsin Branch 


of the People's Progressive Party. 


Reliable information indicates the People's Progressive Party 
in Wisconsin was almost entirely composed of Communist 
Party members and was dominated by the Communist Party 
of Wisconsin. 


The Independent Progressive Party is the California affiliate 

of the Progressive Party. The Independent Progressive Party 
was cited by the California Committee on Un-American Activities 
in 1948 as “among typical mass organizations that are victims 

of Communist domination." The Committee also described the 
Independent Progressive Party as being one of the basic 
Communist fronts in a coalition under the banner of the third 
party movement to elect Henry WALLACE President of the 
United States. 


9. There is reliable information that BLAND was a functionary of the 
American Labor Party as late as 1949. 


There is reliable information that the Communist Party 
gained control of the American Labor Party in the March 1944 
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primaries. Charges that the American Labor Party has 
been captured by the Communists received widespread 
publicity in the New York press and in several national 
magazines. Much publicity was given also to the fact that 
the "right wing” segment withdrew from the American 
Labor Party because of the Communist issue and formed 
the Liberal Party in May 1944. 


10. There is reliable inforn.ation that BLAND canvassed to obtain 
signatures for the Election Campaign Committee of the Communist Party 
in the 1949 campaign for the re-election of Benjamin J. DAVIS, Jr., 
Communist Party candidate for Councilman in the City of New York, and 
there is reliable information that BLAND signed a Communist Party 
nominating petition in 1949. 
11. There is reliable information that in June 1953 BLAND participated 
in a picket line in Los Angeles established by the Los Angeles Committee 
to Secure Justice in the Rosenberg Case in protest against the impending 
execution of Julius and Ethel Rosenberg, who were sentenced to death on 
15 April 1951 in the United States District Court, Southern District of 
New York, for conspiring to commit espionage by furnishing U. S. Atomic 
secrets to the government of the Union of Soviet Socialist Republics. 


There is reliable information that the Los Angeles Committee 
to Secure Justice in the Rosenberg Case was controlled and 
dominated by the Los Angeles County Communist Party. 


A TRUE COPY: ATTEST: 


/s/ Heber S. Lewis, 


HEBER S. LEWIS, 
Lieutenant Commander, U. S. Navy, 
Recorder. 


Exhibit 9 [Of Exhibit 1] 
INTERROGATORY 

Subj: LT Robert Odell BLAND, USNR, 207451/1105 
1. What is your name, date and place of birth, and present occupation? 
Have you ever used any name other than Robert Odell BLAND? If so, 
explain fully your reasons for doing so. 
2. State your rank, file number and present status in the U. S. Navy. 
3. Are you married? If so, give your wife's full name, (including her 
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maiden name), her present employment, her former employment, if 
any, date and place of marriage and list all persons financially dependent 
upon you. List all previous marriages, full names and addresses of 
spouses and the circumstances surrounding the dissolution or annulment 
in each instance. List all marriages, if any, of your present wife, 
together with full names and addresses of former spouses, and the circum- 
stances surrounding the dissolution or annulment in each instance. 
4. List all places of employment, dates thereof, type of work done, 
names of your immediate supervisors and all periods of unemployment 
and reasons therefor since 1939. 
5. List all educational institutions attended, including grammar school, 
high school, colleges, study groups (formal and informal), service schools 
and special courses attended, giving dates thereof. Describe courses 
studied at all places after grammar school. List diplomas, certificates 
or degrees received. Describe your extra-curricular activities at all 
schools or study groups after grammar school, including fraternities, 
social or other organizations or activities and associates therein. 
6. Have you ever at any time in your life been apprehended by civil or 
military authorities? If so, for what offense or offenses? Explain fully. 


Have you ever been convicted of any of these offenses? Explain fully. 


7. There is reliable information that you and your wife, Irene 
Bird BLAND were recruited into the Communist Party in 1947 and were 
Communist Party members as late as 1950. 

a. When did you first become members of the Communist Party, 
USA? Who recruited you? What type of indoctrination were you given? 
List the organizational units of the Communist Party, USA of which you 
have been or are now a member and indicate the inclusive dates of your 
membership in each of these organizational units. List the Communist 
Party book andicard numbers, party aliases and any other identification 
which you have! used as a member of the Communist Party, USA. 

b. Are you in accord with the basic principles of Communism as 
expressed in the current Moscow enunciation of the Marxist - Leninist - 
Stalinist philosophy? Do you feel that membership in the Communist 
Party, USA is compatible with the obligations you have as a citizen of 
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the United States toward the preservation of our democratic institutions, 
our heritage and our way of life? Is it not true that the Communist 
Party, USA is the agent of a foreign power? 

c. What is your opinion of the national and local legislation which 
provides the means for controlling the subversive activities of the 
Communist Party, USA? Do you feel that no controls should be exercised 
over organizations which seek to overthrow the government of the United 
States by force and violence? If you object in any way to the spirit of this 
legislation list your objections and reasons therefor. 

d. What offices have you held in the organization of the Communist 
Party, USA and what are the inclusive dates during which you held these 
offices? What offices do you now hold and when did you first assume these 
offices? Give a detailed analysis of your responsibilities in each case to 
higher authority in the Communist Party, USA. 

e. Who are the members of the Communist Party with whom you 
have most closely associated during the period of your participation in 
the activities of the Communist Party, USA? List their names and 
addresses and the Communist Party book and card numbers, party 
aliases and any other identification used by these persons as members of 
the Communist Party, USA. 

f. Have you ever made your membership in the Communist Party, 
USA a matter of public knowledge? If not, why have you felt it necessary 
to conceal your membership in this organization? Is it not an important 
indication of the conspiratorial nature of the Communist Party, USA that 


this organization has encouraged the formation of an underground apparatus ? 


Explain your answers in detail. 
g. When did your wife, Irene Bird BLAND, first become a member 

of the Communist Party, USA? Who recruited her? What/|type of indoctrin- 
ation was she given? List the organizational units of the Communist Party, 
USA of which she has been or is now a member and indicate the inclusive 
dates of her membership in each of these organizational units. List the 

_ Communist Party book and card numbers, party aliases and any other 
identification which she has used as a member of the Communist Party, 
USA. 
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h. Was your decision to join the Communist Party, USA influenced, 


in any way, by your wife, Irene Bird BLAND? If so, explain in detail the 
manner in which your wife exerted this influence. 

8. There is reliable information that you and your wife, Irene Bird 
BLAND, were active in the Political Prisoners Welfare Committee in 
1953. 

a. When did you and your wife first become interested in the 
Political Prisoners Welfare Committee? Have you or your wife ever 
held membership in this organization? If so, when did you and/or she 
first become a member? 

b. Who are the members of the Political Prisoners Welfare 
Committee with whom you and your wife most closely associated during 
your participation in the activities of this organization? List their names 
and addresses. 

c. What are the aims and policies of the Political Prisoners Welfare 
Committee? Are you in complete agreement with these policies? In view 
of the fact that the Political Prisoners Welfare Committee was organized 
by the Communist Party and its activities are directed and controlled by 
the Communist Party, do you feel that this organization has any justification 
for continued existence in this country ? 

9. There is reliable information that you attended a Marxist Institute 
Course at the Jefferson School of Social Science. 

a. When did you first become interested in the Jefferson School of 
Social Science in New York City? List the inclusive dates during which 
you attended the Jefferson School of Social Science. Who interested you 
in the activities of this organization? What courses of instruction were 
you given at this school? Describe in detail the subject matter covered 
by these courses. 

b. List the names and addresses of all individuals with whom you 
were closely associated while attending the Jefferson School of Social 
Science. List the names of all instructors who taught courses at this 
school. 

c. Since the Jefferson School of Social Science has been used as a 
means to subvert the minds of American Youth to the Communist idealogy, 
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what can be the justification for the continued existence of the Jefferson 
School of Social Science in the United States? 
10. There is reliable information that in 1952 you attended a function held 
for the benefit of the American Women for Peace. 

a. What is your interest in the American Women for Peace? Has 
your wife, Irene Bird BLAND, ever held membership in this organization? 
If so, list the inclusive dates of her membership. 

b. List the names and addresses of the members of|the American 
Women for Peace with whom you and/or your wife have associated. 

c. What are the aims and policies of the American Women for 
Peace? Are youin complete agreement with these aims and policies? 
11. There is reliable information that you have subscribed to the Daily 
Worker, The Worker and the Daily Peoples World. 

a. List the inclusive dates during which you subscribed to each of 
these publications. What are your reasons for having subscribed to them? 
Do you feel that these publications carry an unbiased presentation of the 
news? Do you know of any instance when any of these periodicals took a 
position contrary to the interests of the USSR? In view of |the fact that 
these publications are used as a means of spreading Communist propaganda, 
what is the justification for their existence in the United States? 

12. There is reliable information that in 1953 you were a |member of the 
Southeast Inter-Racial Council of Los Angeles. 
a. When did you first become interested in the Southeast Inter- 
Racial Council? When did you first become a member of this organization? 

b. Who are the members of the Southeast Inter-Racial Council with 
whom you have most closely associated during your participation in the 
activities of this organization? List their names and addresses. 

c. What are the aims and policies of the Southeast Inter-Racial 
Council? Are you in complete agreement with these policies? In view 
of the fact that the Southeast Inter-Racial Council is controlled by the 
Communist Party through the assignment of Communist Party members to 


work within the organization, do you feel that the Southeast Inter-Racial 


Council has any justification for continued existence in this country? 
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58 13. There is reliable information that in 1953, you and your wife, 
Irene Bird BLAND, attended a meeting of the Hollywood Arts, Sciences 
and Professions Council, which is the Southern California Chapter of the 
National Council'of the Arts, Sciences, and Professions. 
a. When did you first become interested in the Hollywood Arts, 


Sciences, and Professions Council? Have you ever held membership in 


this organization? If so, when did you first become a member? 

b. Who are the Hollywood Arts, Sciences aad Professions Council 
members with whom you most closely associated during your participation 
in the activities of this organization? List their names and addresses. 

c. What are the aims and policies of the Hollywood Arts, Sciences 
and Professions Council? Are you in complete agreement with these 
policies? In view of the fact that the parent body of the Hollywood Arts, 
Sciences, and Professions Council, The National Council ofthe Arts,Sciences, 
and Professions has been citedas a Communist front , do you feel that either of 
these organizations has any justification for continued existence inthis country ? 
14. There is reliable information that in 1952 you worked at the Independent 
Progressive Party Headquarters in Los Angeles and that in 1951 you partici- 
pated in the activities of the Madison, Wisconsin branch of the People’s 
Progressive Party. 

a. When did you first become interested in Progressive Party 
activities? When was the last date that you took part in Progressive Party 
activities? Describe in detail the work done by you at the Independent 
Progressive Party Headquarters in Los Angeles. 

b. Who are the members of the Progressive Party with whom you 
have most closely associated during your participation in the activities of 
this organization? 

c. What are the aims and policies of the People's Progressive Party 
and the Independent Progressive Party? Are you in complete agreement 
with these aims and policies? Can you name any instance when the Pro- 
gressive Party or the Independent Progressive Party policy took a position 
contrary to that advocated by Moscow? 

15. There is reliable information that you were a functionary of the 
American Labor Party as late as 1949. 
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a. When did you first become interested in the American Labor 
Party? What was your interest in the American Labor Party? List the 
inclusive dates of your membership in the American Labor |Party. 

b. List any activities by you in the American Labor Party. List 
any offices held or money received for services rendered by you. List 
any financial contributions made by you to the American Labor Party. 

c. What are the aims and policies of the American Labor Party? 
Are you in complete agreement with these aims and policies ? 

16. There is reliable information that you canvassed to obtain signatures 
for the Election Campaign Committee of the Communist Party in the 1949 


campaign for the reelection of Benjamin J. DAVIS, Jr., Communist Party 
dandidate for Councilman in the City of New York, and there is also reliable 
information that you signed a Communist Party nominating petition in 1949. 


a. Who gave you the above mentioned petition? How many signatures 
did you obtain? List your reasons for circulating such a petition and for 
supp orting DAVIS. 

b. What Communist Party petitions have you signed? Who solicited 
your signature for each one? List your reasons for signing each. 

17. There is reliable information that in June 1953 you participated 
in a picket line in Los Angeles established by the Los Angeles Committee 
to Secure Justice in the Rosenberg Case in protest against the impending 
execution of Julius and Ethel Rosenberg who were sentenced to death on 
15 April 1951 in the United States District Court, Southern District of 
New York, for conspiring to commit espionage by furnishing U. S. Atomic 
secrets to the government of the Union of Soviet Socialist Republics. 

a. Who recruited you to participate in this picket line? What 
punishment if any, would you recommend for persons found guilty of 
committing espionage against the United States? Explain your position. 
List the names of other persons who participated in this picket line and 
the nature of your association with each. 
18. Upon entering the United States Naval Reserve you took an oath in 
which you swore or affirmed to "support and defend the constitution of the 
United States against all enemies, foreign and domestic", to "bear true 
faith and allegiance to the same", and you indicated that you took this 
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obligation "freely without any mental reservation or purpose of evasion." 

a. In view of the fact that you are still bound by this oath as a member 
of the United States Naval Reserve, how can you justify your participation 
in the activities of organizations which are dedicated to the overthrow by 
force and violence of the constitutionally established government of the 
United States? 
19. Are you now or have you ever been a member of, prospective member 
of, contact of, or associated with any of the organizations prescribed by 
the U. S. Attorney General on the list of organizations issued pursuant to 
Executive Order 10450 (see appendis (a))? 
A TRUE COPY: ATTEST: 


/s/ Heber S. Lewis 


HEBER S. LEWIS, 
Lieutenant Commander, U. S. Navy, 
Recorder. 


EXHIBIT 2 


DEPARTMENT OF THE NAVY 
Office of the Secretary 
Washington 25, D. C. 


SECNAV INSTRUCTION 5521.6 


From: Secretary of the Navy 
To: All Ships and Stations 


Subj: | Navy and Marine Corpos Military Personnel Security Program 
I. GENERAL 

1. Purpose. The purpose of this Instruction is to revise and restate 
naval security policies and procedures with reference to acceptance, 
separation, retention, and assignment of Navy and Marine Corpos personnel 
where credible information indicates their acceptance or retention may not 
be clearly consistent with the interests of national security. 

2. Cancellation. SECNAV letter P1-6 dated 10 January 1949 (NDB 
Jan-Jun 1949, 49-15, p. 6), BUPERS Circular Letter 4-49 (NDB Jan-jun 
1949, 49-27, p. 109), and MARCORPS General Order 101 are hereby 
canceled and superseded. 

3. Scope. This Instruction is applicable to all personnel of the 
Navy and of the Marine Corps (including the Coast Guard when the Coast 
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Guard is operating under the Department of the Navy), including Reserve 
components of both, officer and enlisted, active, retired, |and inactive, 
and to all persons applying for appointment or enlistment in, or in process 
of induction into, any component of the Navy or of the Marine Corps. 
“The responsibility for implementation of this program is vested for 
members of the Navy, in the Chief of Naval Personnel, and, for members 
of the Marine Corps, in the Commandant of the Marine Corps." 

5. Policy and Standard. The Department of the Navy holds that the 
standard for appointment, enlistment, or retention of any individual into, 
or in, any component of the Navy or of the Marine Corps shall be that his 
prospective or continued utilization in the naval service is/clearly consistent 
with the interests of national security. As used herein, the term "national 
security" relates, inter alia, to the protection and preservation of the 
military, economic, and productive strength of the United States, including 
the security of the Government in domestic and foreign affairs against 

or from espionage, sabotage, and subversion, and any and all acts 
designed to weaken or destroy the United States. 

6. Criteria for Application of Standard. In making determinations 
of consistency of service with the interests of national security, account 
shall be taken of the sensitivity of positions held and of those which the 
individual concerned might reasonably be expected to hold in the service 
throughout his continuation therein. In this connection, an|officer or 
warrant officer of any component of the Navy or Marine Corps holds a 
sensitive position by virtue of his commission or warrant, |regardless 
of the duties and responsibilities of his assignment. Likewise, an 
enlisted member whose qualifications would normally require that he have 
access to classified information or material will be considered to hold a 
sensitive position regardless of the duties and responsibilities of his 
assignment. 

7. Classes of Activities, Associations, and Attributes To Be 
Considered in Applying Criteria. The ultimate determination of whether 
acceptance into, or rejection from, service in the Navy or Marine Corps 
is clearly consistent with the interests of national security |must be based 


upon an overall common sense evaluation of all available information 
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concerning an individual. The activities, associations, and attributes 
listed below, whether current or past, and while not all inclusive, are 
of varying degrees of seriousness, and warrant initiation of action to 
effect such determination with regard to the hazard to national security 
actually presented. 
a. Activities, Associations, and Attributes of Prima 


Significance. Activities, associations and attributes of primary security 
significance include, but are not limited to, the following: 

(1) Commission of any act of sabotage, espionage, treason, or 
sedition, or attempts thereat or preparation therefor, or conspiring with 
or aiding or abetting another to commit or attempt to commit any act of 


sabotage, espionage, treason, or sedition. 

(2) Establishing or continuing a sympathetic association with 
a saboteur, spy, traitor, seditionist, anarchist, or revolutionist, or with 
an espionage or other secret agent or representative of a foreign nation, 
or any representative of a foreign nation whose interests are inimical to 
the interests of the United States, or with any person who advocates the 
use of force or violence to overthrow the Government of the United States 
or the alteration of the form of Government of the United States by uncon- 
stitutional means. 

(3) Advocacy of use of force or violence to overthrow the 
Government of the United States, or of the alteration of the form of Govern- 
ment of the United States by unconstitutional means. 

(4) Membership in, or affiliation or sympathetic association 
with, any foreign or domestic organization, association, movement, group 
or combination of persons which is totalitarian, Fascist, Communist, or 
subversive, or which has adopted, or shows, 2 policy of advocating or 
approving the commission of acts of force or violence to deny other persons 
their rights under the Constitution of the United States, or which seeks to 
alter the form of Government of the United States by unconstitutional 
means. (An organization, movement, or group, officially designated by 
the Attorney General of the United States to be totalitarian, Fascist, 
Communist, or ‘subversive, to advocate or approve forcible or violent 
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denial of Constitutional rights, or to seek alteration of the form of 
Government of the United States by unconstitutional means, shall be 
presumed to be of a character thus designated until the contrary be 
established. However, it should also be noted that there are many 
organizations of a highly suspect character which have not been officially 
designated as subversive, and the nonappearance of a given|organization 
on the Attorney General's list does not necessarily mean that the organiza- 
tion may not be subversive. ) 

(5) Performing or attempting to perform his duties, or other- 
wise acting, so as to serve the interests of another government in preference 
to the interests of the United States. 

(6) Failure or refusal to sign loyalty certificate DD Form 98; 
pleading protection of the Fifth Amendment or of article 31, Uniform Code 
of Military Justice, in refusing to completely answer questions contained 
in DD Forms 98, 390, or 398; pleading protection of the Fifth Amendment 
or of article 31, Uniform Code of Military Justice, or otherwise failing or 
refusing to answer any pertinent question propounded in the course of an 
official investigation, interrogation, or examination, conducted for the 
purpose of ascertaining the existence or extent, or both, of conduct of 
the nature described in (1) through (5) above, and (7) through (13) below. 

(7) Participation in the activities of an organization as a front 
for an organization referred to in (4) above, when his personal views were 
sympathetic to the subversive purposes of such organization. 

(8) Participation in the activities of an organization with knowledge 
that it had been infiltrated by members of subversive groups under circum- 

stances indicating that the individual was a part of, or sympathetic 
to, the infiltrating element or sympathetic to its purposes. 

(9) Participation in the activities of an organization referred to 
in (4) above, in a capacity where he should reasonably have had knowledge 
of the subversive aims or purposes of the organization. 

(10) Sympathetic association with a member or members of an 


organization referred to in (4) above. 


(11) Currently maintaining a close continuing association with 
a person who has engaged in activities or associatons of the type referred 
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to in (1) through (8) above. A close continuing association may be con- 
sidered to exist if the individual lives in the same residence as, frequently 


visits, or frequently communicates with, such person. 
(12) Close continuing association of the type described in (11) 
above, even though later separated by distance, if the circumstances 


indicate that renewal of the association is probable. 

(13) Any facts other than as set forth in subparagraph b below, 
which furnish reason to believe that the individual may be subjected to 
coercion, influence, or pressure which may cause him to act contrary to 
the best interests of national security. Among matters which should be 
considered in this category would be the presence of a spouse, parent, 
brother, sister,' or offspring in a nation, a satellite thereof, or an occupied 
area thereof, whose interests are inimical to the interests of the United 
States. 

b. Activities, Associations, and Attributes Primarily Indicative 
of Military Unfitness. There follows an outline of certain, but not all- 
inclusive, classes of activities, associations, and attributes, which, if 
present independently of any matters of the type outlined in subparagraph 
a above, should be considered in the first instance for disposition in 
accordance with other regulations and instructions. In cases wherein any 
of the following exist in combination with one or more of the matters set 
forth in subparagraph a above, the Chief of Naval Personnel or the Command- 
ant of the Marine Corps, as appropriate, will determine whether, in the 
first instance, action shall be initiated under this, or other, regulations 
and instructions. These activities, associations, and attributes are: 

(1) Willful violation or disregard of security regulations. 

(2) Intentional unauthorized disclosure to any person of class- 
ified information, or of other information disclosure of which is prohibited 
by law. 

(3) Any deliberate misrepresentation, falsification, or omission 
of material fact. 

(4) Any criminal, infamous, dishonest, immoral, or notoriously 
disgraceful conduct, habitual use of intoxicants to excess, drug addiction, 
or sexual perversion. 
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(5) All other behavior, activities, or associations which tend 
to show that the member is not reliable or trustworthy. 
c. Fraud. Concealment of, misrepresentation with regard to, or 
failure fully to disclose, present or previous conduct or associations of 
the character set forth above, in making application for enlistment or 
appointment in any component of the naval service, is hereby denominated 
fraudulent, and action shall be taken in the naval service, |or the facts 
made known to appropriate civil authority, as the law may provide in 
such cases. 
8. Investigative Responsibility. The Director of Naval Intelligence 
is responsible for providing investigative coverage of the matters referred 


to in subparagraph 7a subsections (1) through (13), in cases involving 


members or prospective members of any component of the Navy or Marine 
Corps. The Director of Naval Intelligence will also provide investigative 
assistance in the categories enumerated in paragraph 7b, |when so requested. 
Confidential informants and investigative techniques available to and utilized 
by Naval Intelligence will not be disclosed to the boards. However, Naval 
Intelligence will, whenever practicable, provide such information relating 
to the reliability of its sources as may be of assistance to the boards in 
arriving at a determination. 
9. Reporting of Information. It shall be the duty of every member 
of the Navy and of the Marine Corps, regardless of status or component. 
to report to his commanding officer any information coming to his attention 
which indicates a probability of any activity, association, or attribute of 
the character outlined in paragraph 7 above on the part of any member of 
the Armed Forces, or which otherwise indicates that retention of such 
member may not be clearly consistent with the interests of national 
security. Commanding officers to whom such a report is| made shall 
advise a representative of Naval Intelligence thereof at the first opportunity 
in the event the report encompasses any of the matters set forth in sub- 
paragraph 7a. When representatives of Naval Intelligence are not avail- 
able withour unreasonable delay or inconvenience, such reports shall 
be made directly to the Director of Naval Intelligence, Department of the 
Navy, Washington 25, D. C., via such direct media as best assure 
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minimal publication of such information. No action should be taken, 
prior to consultation with a representative of Naval Intelligence, which 
might apprise any individual that he is under suspicion, regarding matters 
covered by subparagraph 7a, unless security of the command or the 
national interests render such action imperative. 
I. SECURITY BOARDS 

10. General. For the consideration and disposition of cases arising 
under this Instruction, security boards shall be established and variously 
utilized as herein directed or as circumstances may require. All officers 
of the Navy and Marine Corpos, and components thereof, on active duty, 
except those serving on duty with Naval Intelligence, shall be eligible 
for membership on such boards. In addition, civilian officers (appointed 
by the President with the advice and consent of the Senate) of the Office 
of the Secretary of the Navy shall be eligible for membership on the 
departmental security boards, hereinafter described, in each case involving 
a possibility of recommendation by a security board for discharge or 
involuntary release from active duty, of a member of a Reserve component, 
the membership of such board shall include a majority of members of the 
same component and all members shall be senior to the member concerned. 

a. Local Security Boards. These boards may be convened by 

commands authorized to convene general courts-martial when requested 
to do so by the Secretary of the Navy, the Chief of Naval Personnel, or 
the Commandant /of the Marine Corps, as appropriate, and all such 
commands are hereby designated competent authority to convene boards 
of officers for these purposes. Such local security boards shall be com- 
posed of three or more officers subject to the jurisdiction of the convening 
authority. However constituted, such boards shall be directed to the end 
of obtaining factual findings and unbiased opinions by the members thereof 
that the individuals whose cases are under consideration are or are not 
persons whose continued services are clearly consistent with the interests 
of national security. When separation of an individual is recommended, 
these boards shall render an opinion as to the type of discharge deemed 
appropriate. 


ing Boards. 
These boards shall be convened by the Chief of Naval Personnel or the 
Commandant of the Marine Corps, as required, who are hereby designated 
as competent authority to convene boards of officers for these and other 

purposes. Such Bureau and Headquarters security boards shall be 
composed of three or more officers serving in the Bureau of Naval Person- 
nel or in Headquarters, U. S. Marine Corps, or in bureaus or offices of 
the Department of the Navy. However constituted, these boards will 


variously function as initial, intermediate, or final administrative 


processing bodies, and as intermediate and final review bodies in consider- 
ation of cases arising under thisInstruction. Actions which may be 
recommended by these boards shall include, but not be limited to, the 
following: 
(1) Referral of cases to the Secretary of the Navy for consider- 
ation by a departmental security board; referral of cases to commands 
authorized to convene general courts-martial, or to commanding officers, 
for action under UCMJ or by local security boards. 
(2) Acceptance, rejection, retention, promotion, termination 
of temporary appointment, separation from active duty, retirement, 
separation, granting and denial and revocation of security |clearances, 
restriction and removal of restriction on duty assignments, characteriza- 
tion of separation, and other administrative action authorized by law with 
respect to members or prospective members of the Navy or the Marine 
Corps, including components thereof, whose cases may be under consider- 
ation. 
(3) Temporary assignment of individual members of the Navy 
or the Marine Corps to specially controlled duty pending further investi- 
gation or development of additional information. Indefinite assignment 
to such duty will be made only as prescribed by the Secretary of the 
Navy. 
c. Department of the Navy Security Boards. These boards 
shall be convened by the Secretary of the Navy and shall be composed of 
three or more officers of the naval service. A civilian officer (appointed 
by the President with the advice and consent of the Senate) of the Office 
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of the Secretary of the Navy may be appointed a member. However 
constituted, these boards may perform any of the functions of a local 
security board and/or a Bureau or Headquarters board and shall possess 
all of the powers and authority incident thereto. In addition, these boards 
may function as final review bodies with respect to cases which have been 


processed through Bureau or Headquarters security boards. 

Referral of cases to these boards should be held to a minimum in 
instances other than those presenting substantial differences of opinion 
between or among members of other boards and/or convening and any 
reviewing authorities. 

Il. ADMINISTRATIVE AND BOARD PROCEDURES 

11. Initial Action. Processing of a case coming under the purview 
of this instruction will follow the administrative and board procedures out- 
lined below: 

a. On receipt of credible information reflecting doubt on the 
acceptance of persons for, or the continuation of members in, the naval 
service from the viewpoint of interest of national security, the Chief of 
Naval Personnel or the Commandant of the Marine Corps may take such 
action as appears appropriate and/or such information may be presented 
to a Bureau or Headquarters security board. 

(1) On the basis of a review of all pertinent information in such 
case the board will recommend appropriate action to the Chief of Naval 
Personnel or the Commandant of the Marine Corps. Such recommenda- 
tions may include, but are not limited to, the following: 

(a) That further investigation be undertaken; or 

(b) That sufficient credible evidence having probative value is 
available and usable to warrant that court-martial proceedings be initiated; 
or 

(c) That administrative action looking toward possible separation 
of the member be undertaken; or 

(d) That an applicant be rejected; or 

(e) That the case be closed, without prejudice to the individual, 
on the grounds that further processing under this Instruction appears un- 
warranted; or 
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(f) That the case be referred to the Judge Advocate General 
for consideration of referral thereof to appropriate Federal or State 
civil authority; or 

(g) That specified other administrative action be undertaken. 

(2) In each case in which a Bureau or Headquarters security 
board recommends that administrative action looking toward possible 
separation of the member be undertaken, said board shall render an 
opinion as to the character and type of resignation (officer) or agreement 
to accept discharge (enlisted) to be offered to the member concerned in 
lieu of undergoing administrative processing. 

(3) After consideration of the board's recommendations, by the 
Chief of Naval Personnel or the Commandant of the Marine Corps, such 
actions may be taken as he may deem appropriate, which may include, 
but are not limited to, the following: 

(a) The member may be assigned to specially controlled duty 
pending completion of investigation or other administrative action. 

(b) The member may be assigned or reassigned to normal duties 
with concomitant eligibility for such clearance by his commanding officer 
as may be required therefor. 

(c) The case may be referred to the Secretary of the Navy for 
his consideration and concurrence or nonconcurrence with|the approved 
recommendation. 

(d) The appropriate command may be directed to initiate action 
with a veiw toward trial by courts-martial. 

(e) The appropriate authority may be directed or requested to 
initiate administrative action as hereinafter described looking toward 
separation of the member. 

(f) The applicant may be accepted or rejected as appropriate. 


(g) Other administrative action be initiated. 


12. Hearing Procedures 
a. Should administrative action toward possible separation of an 
individual be recommended and approved, the Chief of Naval Personnel 
or the Commandant of the Marine Corps, as appropriate, will request 
from the Director of Naval Intelligence, an unclassified narrative statement 
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of fact as disclosed by investigation, together with unclassified written 
interrogatories drafted with a view toward giving the individual an 
opportunity to present, ina logically coherent manner, the matter within 
his knowledge corroborating, explaining, or tending to refute, assertions 
made or inferences arising from allegations made in the narrative state- 
ment of fact. The Director of Naval Intelligence shall not furnish such 
narrative statement of fact and interrogatories, however, unless and 
until he is satisfied that administrative processing of the individual 
concerned will not materially impede or compromise any impending 
prosecutions or investigations by any Federal agency. The Director of 
Naval Intelligence will cause to be forwarded to the appropriate district 

intelligence officer the individual's investigative case file or copies 
thereof. Such district intelligence officer shall make this case file 
available to the local security board, together with instructions governing 
its use and disclosure of its contents. Each member of the local security 
board shall study the file prior to the hearing of the case. 

b. Upon receipt of the narrative statement of facts together with 
suitable interrogatories, the Chief of Naval Personnel or the Commandant 
of the Marine Corps, as appropriate, shall transmit such narrative state- 
ment of fact and interrogatories to an appropriate general court-martial 
convening authority, or to the individual concerned via the chain of 
command in case the local security board is convened at Bureau or 


Headquarters level. Such narratives and interrogatories are considered 


to be personal in nature and full consideration should be given to protect- 
ing the rights of the individual by privacy in administrative handling. 

c. Such general court-martial convening authority, or the Chief 
of Naval Personnel, or the Commandant of the Marine Corps, as appro- 
priate, shall transmit the narrative statement of facts and interrogatories 
to the individual concerned, and shall appoint a local security board. 
The letter of transmittal shall conform in substance to appendix 1 and in 
each case a personal hearing will be offered. The respondent will be 
furnished military counsel upon his request and may select such counsel, 
if the individual selected is reasonably available. Civilian counsel, if 
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desired, will be at his own expense. The board will assist him in 
procuring witnesses who are reasonably available but he will not be entitled 
to reimbursement for expenses incurred incident to their appearance. 

d. Officers of the naval service who desire to resign, or enlisted 
men who agree to accept discharge, after receipt of a narrative state- 
ment and interrogatories, in lieu of undergoing subsequent stages of 
administrative processing under this Instruction may forward a tender of 
resignation to the Secretary of the Navy or agreement to accept discharge 
to the Chief of Naval Personnel or the Commandant of the Marine Corps, 
as appropriate. The tender of resignation or agreement to accept dis- 
charge will be in one of three forms: honorable, under honorable condi- 
tions, or under other than honorable conditions. Decision as to the form 
of tender or agreement to be offered to the respondent shall|be made by 
the Chief of Naval Personnal or the Commandant of the Marine Corps, as 
appropriate, based on a careful evaluation of the nature and extent of all 
the credible information available. When the narrative statement and 
interrogatories are transmitted to the member concerned he shall also 
be furnished a sample (enclosure (4) to appendix 1) of the form of tender 

or agreement, which, in the absence of later pertinent information, 
will be acceptable to the Department. In the event the member is informed 
hereunder that only a tender of a resignation or agreement to accept dis- 
charge under honorable conditions with a general discharge certificate or 
under other than honorable conditions is acceptable, he will be further 
advised that departmental authority has discretionary power |to effect or 
direct separation in higher form, notwithstanding the form of submission, 
and that he may forward with such tender or agreement, a written state- 
ment in his own behalf, setting forth any matter which he desires to pre- 
sent for consideration by departmental authority. 

e. Ifa response to the letter transmitting the narrative statement 
and interrogatory is received, accompanied by, or in the form of a resigna- 
tion or agreement to accept discharge (substantially in the form of the 


sample offered) the command will forward the resignation or agreement 
and withhold further action pending Bureau or Headquarters instructions. 
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f. In any of ‘the following cases, the commandshall address a notice 
of hearing to the individual, conforming in substance to appendix 2. The 
board shall convene at the time and place stated in the notice, and shall 
conduct a personal hearing in accordance with the provisions of appendix 
3, whether or not the individual has acknowledged notice of the hearing. 
In addition, specific procedures are outlined for each situation as follows: 

(1) Upon lapse of the time allotted without receipt of any response 
from the individual concerned the local security board shall be so notified 
and thereafter convene and, on the basis of such information as is avail- 
able, make findings, opinions, and recommendations regarding retention 
or separation of the individual and the type and character of separation if 
recommended. 

(2) If a response to the letter transmitting the narrative state- 
ment and interrogatory is received with no request for a personal hearing, 
the local security board shall be so notified and thereafter convene and, 
on the basis of such information as is available, including the response 
above mentioned and any material presented at the hearing, make findings, 
opinions, and recommendations as above. 

(3) If a response to the letter transmitting the narrative state- 
ment and interrogatory is received, with a request for a hearing, such 
request shall be granted. 

g. The transmitting command is authorized to grant reasonable 
extensions of time to individuals in answering the narrative statement and 
interrogatories, or in appearing before the local security board. Depart- 


ment of Defense policy, however, limits the time which may be afforded 
the individual to present his cause to 15 days, and permits a period in 


excess thereof to be granted "only in case of a showing of vital need." 

This normal limit of 15 days is considered to include time allotted for 

both preparation of written response to narrative statements and interroga- 
tories and preparation of any written and/or verbal presentation to be 
made by or on behalf of the individual concerned before any board. "Vital 
need” is deemed to preclude any extension to meet the convenience of the 
individual concerned or counsel representing him. "Vital need" will in- 
clude inability of the individual to attend a hearing by reason of serious 
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illness, attested by certificate of a reputable attending medical practitioner, 
or desire to procure evidence or testimony, if it appears from an affidavit 
by the individual that such evidence would be uniquely material and could 
not be satisfactorily supplied by stipulation. 

h, The convening authority shall review the record of the local 
security board, and may, to any extent deemed necessary, return the 
case to the board for revision, clarification, amplification, | explanation, 
or reconsideration of its findings, opinions, or recommendations, or any 
aspect thereof. The convening authority may not, however,| direct the 
board or any member thereof to return any revised finding,| opinion, or 
recommendation which would be inconsistent with the clear intent of one 
which they or he have or has expressed. The record, together with the 
action and comment of the convening authority thereon shall be transmitted 
to the Chief of Naval Personnel or the Commandant of the Marine Corps, 
as appropriate, for further review by a Bureau or Headquarters security 
board. 

i. After review, a Bureau or Headquarters security board shall 
make findings and render an opinion as to whether the retention in the 

service of the individual concerned is clearly consistent with the 


interests of national security. If such retention, in the opinion of the 


board, be not clearly consistent with the interests of national security, 
the board shall recommend separation and shall render an opinion as to 
the type and character of such separation. 
j. The Chief of Naval Personnel or the Commandant of the Marine 
Corps shall thereupon review the entire record, including the investigative 
file concerning the individual, and shall take or initiate action which may 
include, but not be limited to, the following: 
(1) Initiate action to cause the individual to be separated from 
the service with an appropriate discharge in conformity with then existing 
law and regulations; or 
(2) Cause the individual to be retained in the service with 
concomitant eligibility for such clearance by his commanding officer as 
may be required; or 
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(3) Forward the record, together with any comments or 
opinions or recommendations to the Secretary of the Navy for consider- 
ation of referral to the departmental security board. 
k. The Secretary of the Navy, in cases which are referred to him, 
will, with or withour referral to the departmental security board: 
(1) Return the record to the Chief of Naval Personnel or to 
the Commandant of the Marine Corps, as appropriate, for final deter- 
mination; or 
(2) Direct the separation of the individual from the service 
with an appropriate discharge in conformity with then existing law and 
regulations; or 
(3) Direct the retention of the individual in the service with 
concomitant eligibility for such clearance by his commanding officer as 
may be required. 
13. Effect of Final Decision. Upon completion of review of cases 
arising under this Instruction, the decision of the Chief of Naval Personnel 
or the Commandant of the Marine Corps, as appropriate, or by the Secre- 


tary of the Navy, shall be conclusive and binding throughout the naval 
service, in the absence of subsequently developed information substantially 


controverting the earlier finding. 

a. The command having jurisdiction of the individual, or direct 
concern in the matter at issue, shall be notified of the final decision. 

b. A copy of the entire record of each case shall be furnished the 
Director of Naval Intelligence for inclusion in the investigative case file 
pertinent thereto. 

* * 
APPENDIX 3 
| 


OFFICE OF SECNAVINST 5521.6 CH-3 
THE SECRETARY 13 September 1955 


LOCAL SECURITY BOARD PROCEDURES 
1. Local Security board hearings shall be directed to the end that individual 
members of the naval service shall have an opportunity to show any cause 
why they should not be separated therefrom in the interests of national 


security. 
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2. Such boards shall convene at the time and place stated in| the notice. 
If the individual concerned appears, an informal hearing will be conducted 
in connection with the matters set forth in the narrative statement of facts 
and interrogatories. The senior member of the board shall preside and 
make any rulings necessary to the conduct of the hearing; or, if the con- 
vening authority has so directed, in accordance with the procedure else- 
where established for a court of inquiry or an investigation, as appropriate. 
3. The local security board will normally be furnished all information 
pertinent to the case, including the investigative file, narrative statement 
of fact and interrogatories, and the respondent's reply thereto. The 
members of the board and recorder will review the foregoing for a proper 
understanding of the case and in order that they may be informed in 
advance of those areas requiring exploration and explanation at the hearing. 
Every effort will be made to avoid forming any opinion on the eventual 
determination of the case until the hearing is concluded and the record 
complete. The investigative file and information therein will be handled 
as directed by the district intelligence officer. 
4, Aninformal hearing will normally be opened by a statement of the 
recorder, outlining the background and service record of the individual 
concerned (so far as can be ascertained from information available at 
the time and place). This statement will include such other|items as are 
considered pertinent, including matters contained in the narrative state- 
ment and interrogatories, together with the nature of the individual's 
response. 
5. The individual concerned or his counsel shall then be given an oppor- 
tunity to make a responding opining statement. 
6. Witnesses, when available, shall then be heard. All witnesses appear- 
ing before the board will be administered the following oath by the senior 
member: 


Do you solemnly swear (or affirm) that the testimony you are about 
to give in this case shall be the truth, the whole truth, and nothing but 
the truth, so help you God? 

(If affirmation is used, omit last four words) 
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7. At this point, the recorder may present any matter in addition to, or 
in amplification of, matter alleged in the narrative statement. In connection 
therewith, however, it must be emphasized that the investigative file is 
furnished for information and consideration by members of the local 
security board, the recorder, and the convening authority only, and the 
contents thereof should not be referenced or referred to directly or in- 
directly, in the conduct of the personal hearing. The only investigative 
data which may be freely used, exhibited or referenced in the conduct 
of the personal hearing is that which has been declassified and included 
in the narrative statement of fact and interrogatories. 
8. The individual concerned is then permitted to make his presentation 
in the premises. 
9. Any matter in rebuttal may then be presented by the recorder. 
Arguments or written statements, or both, may then be presented, the 
recorder having the opening and closing arguments. 
10. If the individual concerned, or his counsel, enters any protest to the 
proceedings, asserting inconsistency with the Federal Constitution, any 
statute, and/or any judicial precedent, or any offer to prepare and make 
such protest, he will be advised that such are matters which neither the 
board, command, nor the Department is authorized to entertain or to 
express opinions concerning; that the SECNAV Instruction contains and 
constitutes all "authority" necessary for present action and purposes and 
that the provisions thereof will be followed. 
11. If the individual concerned does not appear, or appears but does not 
offer to present any proper material or argument, or persists in contentions 
which have been ruled improper, the hearing shall be closed and the board 


shall proceed to ‘prepare its findings and opinions, together with appropriate 


recommendations. 

12. The recorder shall have charge of preparation of a verbatim record. 
The findings, opinions, and recommendations concurred in and signed by 
a majority of the board shall constitute the findings, opinions, and recom- 
mendations of the board. Any member or members of the board may 
render minority findings, opinions, or recommendations, which when 
signed shall be made part of the record, and the whole submitted to the 
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convening authority. For purposes of subsequent review, the original 
complete record, and two copies including all pertinent correspondence, 
less only those exhibits which do not lend themselves to reproduction, 
will be required. Since the verbatim record is to remain unclassified, 


care must be exercised to exclude all classified material therefrom. 


DANIEL G. MARSHALL Defendant's Exhibit No. 3 
4041 Marlton Avenue, Suite 260 
Los Angeles 8, Califorma 
AXminster 3-6223 


Attorney for Plaintiff 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 
SOUTHERN DIVISION 


ROBERT O. BLAND, 
Plaintiff, 
vs. 


C. C. HARTMAN, as a Rear Admiral 

of the United States Navy and Commandant 
of the Eleventh Naval District of the 
United States Navy, and individually, 
WILLIAM H. SANDERS, JUNIOR, as a 
Captain of the United States Navy, and 
individually, JOE B. RENFRO, JUNIOR, 
as a Commander of the United States 
Naval Reserve, and individually, JAMES 
E. DYER, JUNIOR, as a Lieutenant 
Commander of the United States Naval 
Reserve, and individually, and HERBER 
S. LEWIS, as a Lieutenant Commander of 
the United States Navy, and individually, 


Defendants. 


ue OOO ee ere 


TO THE ABOVE NAMED DEFENDANTS: 
YOU ARE HEREBY SUMMONED and required to serve upon 

DANIEL G. MARSHALL, plaintiff's attorney, whose address is 4041 

Marlton Avenue, Suite 260, Los Angeles 8, California, an answer to the 
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complaint whichis herewith served upon you, within 60 days after 
service of this summons upon you, exclusive of the day of service. 
If you fail to do so, judgment by default will be taken against you for 
the relief demanded in the complaint. 


January 12, 1956 JOHN A. CHILDRESS, 
Clerk of the Court 
By: WAYNE E. PAYNE, 
Deputy Clerk 


COMPLAINT FOR INJUNCTION AND DECLARATORY RELIEF 
Plaintiff complains of defendants, and each of them, and alleges: 
I 
The within cause arises under the laws and Constitution of the 
United States, to-wit: Section 6 of the Naval Reserve Act of 1938 | 34 
U.S.C.A. Sec. 853(d)], the Administrative Procedure Act of 1946 [5 U.S. 


C.A. Sec. 1001,'et seq.], Article One, Section 9, Clause 3 of the Con- 
stitution of the United States, and the First, Fifth, Sixth and Ninth 
Amendments to the Constitution of the United States. 

The matter in controversy exceeds the sum of $3,000.00, exclusive 
of interest and costs. 

The jurisdiction of this Court is founded upon 5 U.S.C A. Section 
1009 , 28 U.S.C.A. Sections 1331, 2201 and 2202. 

II 

Defendant C.C. Hartman is a Rear Admiral of the United States 
Navy and is Commandant of the Eleventh Naval District, the headquarters 
of said District being located in the County of San Diego, State of Cali- 
fornia. Defendant William H. Sanders, Junior, is a Captain of the United 
States Navy. Defendant Joe B. Renfro, is a Commander of the United 
States Naval Reserve. Defendant James E. Dyer, Junior, is a Lieutenant 
Commander of the United States Naval Reserve. Defendant Heber S. 
Lewis is 2 Lieutenant Commander of the United States Navy. 
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Each of said defendants is located and performs their official 
duties in the County of San Diego, State of California, and is within 
the jurisdiction of this Court. 
Defendants Sanders, Renfro, Dyer and Lewis have acted, now 
act and will act in the matters and things hereinafter alleged, under 
the military direction, orders and control of defendant Hartman. 
Ii 
On or about September 21, 1942, plaintiff was commissioned as 
an Ensign in the United States Naval Reserve. 
On or about November 2, 1942, plaintiff was ordered to active 
duty, in which status plaintiff remained until on or about February 22, 
1946. On that date plaintiff was honorably separated from active duty 
and transferred to inactive duty. 
During said period of plaintiff's active duty, plaintiff served in 
various assignments in the United States Navy, both overseas and in 
the United States; during said period plaintiff was promoted from the 
rank of Ensign, thence to the rank of Lieutenant Junior Grade and thence 
to the rank of Lieutenant, which rank he held at the time of his honorable 


separation from active service and transfer to the inactive reserve and 
now holds. 
The medals and awards issued to plaintiff were American area, 
Asiatic-Pacific area (1 star), Philippine Liberation (1 star) and World 
War 2 Victory. 
The orders transferring plaintiff from active duty to inactive duty, 


as aforesaid, stated in part as follows: 
"The Chief of Naval Personnel has determined that 
your separation from active naval service is considered 
to be under honorable conditions and that you are entitled 
to certificate of satisfactory service." 
IV 
On or about February 22, 1946, there was delivered to plaintiff 
a "Certificate of Satisfactory Service" by the United States Navy in 
testimony of satisfactory service rendered by plaintiff during his active 
duty status in the United States Navy during World War II. 
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Vv 
Pursuant to plaintiff's transfer from active duty to inactive duty, 
there was delivered to plaintiff, over the signature of the President of 
the United States, an acknowledgment by the President of the United 
States of plaintiff's honorable services in the armed forces of the United 
States during World War I. 
VI 
From and after plaintiff's honorable separation from active duty 
to inactive duty status in the United States Naval Reserve, as aforesaid, 
plaintiff has remained and is now in inactive duty status. 
vu 
Pursuant to his honorable separation from active duty status and 
transfer to inactive duty status, as aforesaid, on or about February 22, 
1946, plaintiff acquired the status of an honorably discharged veteran 
of World War II and as such was and is entitled, and will in the future 
become entitled, to all of the rights, privileges and bounties granted by 


the Congress of the United States and by the legislature of his state of 


residence, as well as any and all subordinate legislative bodies, to 
honorably discharged veterans of World War I. 
vul 

Pursuant to his honorable separation from active duty status and 
transfer to inactive duty status, as aforesaid, and as such honorably 
discharged veteran of World War I, plaintiff, from and after February 
22, 1946, availed himself of and was granted the following rights, privi- 
leges and bounties, pursuant to the federal legislation and enactments 
of the State of California hereinafter set forth: 

1) Educational benefits, all according to the provisions of 
Veterans Regulation No. 1(a), Part VII (38 U.S.C.A. foll. Ch. 12). 

2) Supplementation of plaintiff's income, pursuant to the pro- 
visions of 38 U.S.C.A., Section696, et seq., and which in part enabled 
plaintiff to resume the practice of his profession without serious inter- 
ference to his ability to support himself and his family. 


51 
3) Real property loan benefits pursuant to 38 U.S.C.A. Section 694, 
et seq., enabling plaintiff adequately to house himself and his family. 
4) Tax exemption benefits pursuant to the provisions of Article 
XIII, Section 14 of the Constitution of the State of California 
Ix 
As such honorably discharged veteran of World War I, from and 
after February 22, 1946, there were vested in plaintiff and plaintiff be- 
came and is now entitled to avail himself, among others, of the following 
additional rights, privileges and bounties: 
1) Additional real estate loan benefits pursuant to the provisions 
of 38 U.S.C.A., Section 694(a). 
2) Preferential status benefits in examinations for all civil serv- 


ice positions within the employment of the Government of the United 
States. 

3) Hospital and medical benefits pursuant to the provisions of 
Veterans Regulation No. 6(a) [38 U.S.C.A. foll. Ch. 12]. 


4) Burial benefits pursuant to the provisions of Veterans Regula- 
tion No. 6(a) | 38 U.S.C.A. foll. Ch. 12]. 

5) Real property loan benefits pursuant to the provisions of the 
Military and Veterans Code of the State of California. 

6) Preferential status benefits in examinations for all civil serv- 
ice positions within the employment of the State of California and political 
subdivisions thereof. 

x 

During the period from and after February 22, 1946 ,|and con- 
tinuously to the present time, while plaintiff has been on inactive duty 
status in the United States Naval Reserve, plaintiff has engaged in no 
activity or services whether for training purposes or otherwise in said 
Naval Reserve and has continuously declined to become a member of 
any organized reserve component or unit of the United States Naval 


Reserve. 
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XI 
On or about 23 June 1954 the Secretary of the Navy purportedly 
promulgated a certain regulation and instruction entitled "Navy and 


Marine Corps Military Personnel Security Frogram" and identified 
therein as SecNavinst 5521.6, a true copy thereof being annexed hereto, 
marked Exhibit "A", and made a part hereof by this reference, and 
hereinafter referred to as said Regulation. 

The copy thereof delivered to plaintiff, as hereinafter alleged, 
is attached to the original of this complaint. Each of the defendants 
has available to him copies of said Regulation. Plaintiff does not have 
available to him copies of said Regulation to attach to the duplicate of 
this filed complaint or to the service copies thereof. 

Plaintiff is informed and believes and therefore alleges that said 
Regulation was never published in the Federal Register. 

XII 

On or about December 29, 1955, defendant Commandant caused 
to be delivered to plaintiff at Los Angeles, California, a communication 
in writing, a true copy thereof being attached hereto, marked Exhibit 
"B", and made a part hereof by this reference. 

Enclosure (1) of said communication is said Regulation attached 
hereto as Exhibit A"’. 

The narrative statement, which is enclosure (2) of Exhibit "B", 
states that "there is reliable information" (a) that plaintiff and his 
wife, Irene Bird Bland, were recruited into in 1947 and were, as late 
as 1950, members of an organization designated by the Attorney General 
of the United States as an organization designated by the Attorney General 
of the United States as an organization coming within the scope of Execu- 
tive Order 10450; (b) that they were active in 1953 in another organiza- 
tion likewise so designated; (c) that plaintiff attended a school likewise 
so designated; (d) that in 1952 plaintiff attended a function held for the 
benefit of another organization likewise so designated; (e) that plaintiff 
subscribed to certain official news organs of an organization so designated; 
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(f) that in 1953 he was a member of a certain interracial council which 
was controlled by an organization so listed through the assignment of 
members of said organization to work within it; (g) that in 1953 plaintiff 
and his wife attended a meeting of a certain organization cited by the 
Congressional Committee on Un-American Activities as a front for an 
organization so listed; (h) that in 1952 plaintiff worked at the Los Angeles 
headquarters of an organization which was cited by the California Com- 
mittee on Un-American Activities in 1948 as among typical mass organ- 
izations that are victims of domination by an organization So listed; 


(i) that as late as 1949 plaintiff was a functionary of an ee 


and that 
the organization of which plaintiff is alleged to be a functionary was 


over which an organization so listed gained control in 194 


charged in widespread publicity as having been captured by members 
of an organization so listed; (j) that plaintiff canvassed to obtain sig- 
natures for the election campaign committee of an organization so listed 
in the 1949 campaign for the re-election of a candidate of an organization 
so listed; and (k) that in June 1953 plaintiff participated in |a picket line 
in Los Angeles established by a committee to protest against the impend- 
ing execution of two named persons sentenced to death on 15 April 1951 
for conspiring to commit espionage, said committee being controlled and 
dominated by an organization so listed. 

Each of said alleged events are shown by said narrative statement 
to have happened after plaintiff was honorably separated from active 
service. 

XI 

The interrogatories, which are enclosure (3) of Exhibit "B", pro- 
pound some nineteen principal questions asking for information concern- 
ing the beliefs, opinions, activities, associations, attitudes|, political 
action of plaintiff related to the information contained in said narrative 
statement during the period after his said honorable separation from 
active service and transfer to inactive duty status. 
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XIV 

Enclosure (4) of Exhibit "B"” is a suggested form for resignation 
in which it is stated that if in lieu of submitting to and undergoing pro- 
cessing under said Regulation plaintiff agreed to apply for and accept 
a discharge "for the good of the service,” he might subsequently receive 
a certificate of discharge which would state upon its face that separation 
is under other than honorable conditions , and that he might be deprived 
of rights and benefits as a veteran under both State and Federal legisla- 
tion and that he might expect to encounter substantial prejudice in civilian 
life in situations where the nature of service rendered in, or the character 
of separation from, the armed forces may have a bearing. 

XV 

On or about January 8, 19 56, defendant Commandant caused to 
be delivered to plaintiff a written communication notifying him, pursuant 
to said Regulation (Exhibit A") that there has been appointed a local 
security board, consisting of defendants Sanders, Renfro and Dyer, as 
members, and defendant Lewis, as recorder, for the purpose of making 
findings of fact and rendering an opinion relative to whether plaintiff's 
retention in the naval service is clearly consistent with the interests of 
national security; to recommend whether plaintiff shall be retained in, 
or separated from, the naval service and, in the event such recommenda- 


tion is for separation, to render an opinion whether such separation 


should be under honorable, or other than honorable, conditions. 


Said written communication further stated that a hearing would 
be held by said local security board at 0900 hours on 17 January 1956. 
at General Court Martial, Court No. 2, Building 73, United States Naval 
Station, San Diego, California. 

XVI 

On or about January 11, 1956, plaintiff mailed to defendant 
Commandant his resignation from the Naval Reserve in words and 
figures as follows, to-wit: 


"5140 Crenwhaw Boulevard 
Los Angeles 43, California 
January 11, 1956 
C.C. Hartman, Rear Admiral 
Commandant 
Eleventh Naval District 
937 Harbor Drive 
San Diego 7, California 


207/451/1105 
Sir: 

The undersigned hereby offers to resign from the United 
States Naval Reserve and hereby requests his honorable 
discharge as a member of the Naval Reserve. The under- 
signed hereby declines to accept any discharge except an 
honorable discharge. 

Unless a certificate of honorable discharge is issued to 
me, this offer of resignation shall be void and of no effect. 

Yours very truly 
ROBERT O. BLAND" 
XVI 


Unless defendants are restrained and enjoined pendente lite and 


permanently from conducting said hearing, plaintiff will be deprived 

of the right to the full and fair hearing required by the provisions of 
Section 6 of the Naval Reserve Act of 1938 | 34 U.S.C.A. 863(d)], the 
Administrative Procedure Act [5 U.S.C.A. 1001, et seq.], the Fifth and 
Sixth Amendments of the Constitution of the United States, and the Uni- 
form Code of Military Justice, particularly Article 31 thereof, in that 
plaintiff will be deprived of the right (1) to confront the witnesses against 
him by virtue of the fact that their identities are not disclosed to him; 

(2) to have the witnesses against him testify under oath; (3) to cross- 
examine the witnesses against him; (4) to a fair and impartial tribunal; 
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(5) to compulsory process to compel attendance of witnesses on his 
behalf; (6) to except to findings of fact and conclusions of law; (7) 
under the First Amendment to the Constitution of the United States 
to freedom of speech of the press, the right of the people peaceably to 
assemble and to petition the government for a redress of grievances; 
(8) to due process of law, contrary to the Fifth Amendment; (9) under 
the Sixth Amendment to be informed of the nature and cause of the 
accusation, to be confronted with the witnesses against him and to 
have compulsory process in obtaining witnesses in his behalf. 
Xvi 

Said Regulation on its face and as applied to plaintiff and all of 
said proceedings taken, as hereinbefore alleged and to be taken there- 
under by defendants were and are as follows: (a) violative of the First 


Amendment in that the same purport to be laws and regulations abridg- 
ing freedom of speech, of the press, the right of the people peaceably to 
assembie and to petition the government for redress of grievances and 
impose punishment upon plaintiff for the alleged exercise by him of the 
freedoms protected by said amendment, null, void, unlawful, arbitrary 


and capricious in that plaintiff will be punished by reason of his alleged 


activities as a civilian which are protected by the First Amendment; 

(c) violative of the Fifth Amendment to the Constitution of the United 
States in that plaintiff will thereby be deprived of the right to confront 
witnesses against him, to have witnesses against him testify under oath, 
to cross-examine witnesses against him, to a fair and impartial tribunal, 
to compulsory process to compel witnesses to attend in his behalf, not to 
be a witness against himself and not to be deprived of life, liberty and 
property without due process of law and violative of the guaranties 
against ex post facto laws and bills of attainder, as provided in Article 

I of the Constitution; (d) violative of the Sixth Amendment in that plain- 
tiff will not be informed of the nature and cause of accusation against 
him; (e) violative of Article I, Section 1, of the Constitution in that the 
same purports to be the exercise of legislative power; (f) violative of 
the Administrative Procedure Act (5 U.S.C.A. Sec. 1002, et sea.) 
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including Section 3 thereof; (g) violative of plaintiff's vested Consti- 
tutional right to retain his status as an honorably separated veteran 
transferred to the inactive Reserve; (h) violative of due process by 
reason of the vague, indefinite, ambiguous and formless character of 
said narrative statement and the criteria established by said Regulation; 
(i) violative of Article 31 of the Uniform Code of Military Justice and 
the Fifth Amendment as the imposition of punishment by reason of a 


claim of the guaranty against self-incrimination. 
XVIX 
Unless defendants are restrained and enjoined pendente lite and 


permanently from proceeding in any manner under said Regulation 
plaintiff will be deprived of his status as an honorably discharged 
veteran of World War II, contrary to Article I, Section 9, Chapter 3, 
and the First and Fifth Amendments to the Constitution of the United 
States. 
xx 
If plaintiff is deprived of his status as an honorably discharged 
veteran of World War II, as aforesaid, plaintiff will suffer|immediate 
and irreparable injury to the property rights hereinabove set forth 
which have accrued to him by virtue of his status as an honorably dis- 
charged veteran of World War II, which property rights are of a value 
in excess of $10,000.00. 
XXI 
Plaintiff has no plain, speedy and adequate remedy in the ordinary 
course of the law to preserve and retain his status as an honorably dis- 
charged veteran of World War II and that the full measure of the damages 
that plaintiff will suffer by reason of said deprivation is not capable of 
monetary valuation. 
XXII 
By reason of said resignation of plaintiff there is no| requirement 
of national security which justifies the summary administrative pro- 
ceeding hereinabove described. 


58 
XXII 

There is a direct and substantial justiciable controversy between 
the parties hereto, as follows, to-wit: Plaintiff asserts that said Regu- 
lation and proceedings already taken and threatened to be taken against 
him, as aforesaid, constitute void, illegal and unconstitutional acts in 
the particulars hereinabove set forth. 

On the other hand, defendants assert the contrary of said conten- 
tions. 

WHEREFORE, plaintiff prays that: 

1) This Court issue its Order to Show Cause requiring defendants 
at a time and place therein stated to show cause, if any they have, why 
they and each of them, their agents, servants, employees, and subordi- 
nates and all persons acting in concert with them or under their control 
should not be restrained and enjoined from 

a) Proceeding with or conducting any purported 
hearing in connection with plaintiff under the purported 
authority of SecNavinst 5521.6, or 

b) In any other manner proceeding with reference 

to plaintiff under the purported authority of said regulation. 

2) This Court hold a hearing on said Order to Show Cause and 
upon the proofs and arguments taken thereat issue a preliminary 
injunction granting, during the pendency of the within action, the relief 
prayed for in said Order to Show Cause; 

3) Upon the trial of the within action, the Court grant a permanent 
injunction against the defendants in the manner prayed in the above Order 
to Show Cause; 

4) This Court issue a declaratory judgment in the premises 


declaring that plaintiff may not be deprived of his status as an honorably 


separated veteran of World War II pursuant to any provisions of said 
SecNavinst 5521.6. 

5) Such other and further relief by judgment, declaration or other- 
wise as may be proper or necessary in the premises. 


DANIEL G. MARSHALL 
Attorney for Plaintiff 
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Defendant's Exhibit No. 4 


| Filed March 23, 1956, 
U.S.D.C., Southern 
District of California] 


AMENDED FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND JUDGMENT 


The above case having come on regularly for hearing before the 
Honorable Wm. N. Byrne, Judge presiding, on January 19,1956; the 
plaintiff having appeared by his attorney Daniel G. Marshall, and the 
defendants having appeared by and through their attorneys, Laughlin 
E. Waters, United States Attorney, Max F. Deutz and Edwin H. Armstrong, 
Assistant United States Attorneys, by Edwin H. Armstrong; the Court 
having considered all of the pleadings and briefs filed herein, and the 
Court having heard the arguments of counsel and having taken the 
within cause under submission and being fully advised in the premises, 
the Court makes the following Findings of Fact, Conclusions of Law, 
and Judgment: 

FINDINGS OF FACT 
I 

On September 21, 1942, plaintiff was commissioned an Ensign in 
the United States Naval Reserve, entering on active duty on that date 
and continuing on active duty until February 22, 1946, at which time he 
was honorably separated from active duty and transferred|to inactive 
duty. Since his separation from active duty and to the present date, he 
has held the commission of Lieutenant in the United States) Naval Reserve. 

I 

On December 29, 1955, the Chief of the Bureau of Naval Personnel 
directed a letter to the plaintiff via defendant Admiral Hartman, Com- 
mandant of the Eleventh Naval District, in which was transmitted a 
narrative statement of facts and interrogatories pertaining to plain- 
tiff's conduct subsequent to his separation from active duty which 


indicated that plaintiff's retention in the Naval Reserve was not clearly 


consistent with the interests of national security. Following receipt 
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of this, plaintiff demanded a hearing before a local security board, 
which board was appointed by defendant Admiral Hartman. Plaintiff 
was notified that a hearing would be held on January 17, 1956. There- 
after, plaintiff tendered his conditional resignation which was not 
accepted. 
i 
On January 17, 1956, a hearing was held at which plaintiff was 
represented by appointed military counsel as well as civilian counsel. 
On January 18, 1956, all papers pertaining to this plaintiff together 
with the recommendations of the Board and the District Commandant 
were forwarded to the Chief of Naval Personnel in Washington, DC., 
as prescribed by SecNavinst 5521.6. 
IV 
On January 12, 1956, plaintiff filed the complaint herein, in which 
he sought a temporary restraining order and temporary and permanent 
injunction against further administrative hearings by the defendants 
pursuant to SecNavinst 5521.6 and for a declaratory judgment that 
plaintiff not be deprived of his status as an honorably separated 
veteran of World War I. 
Vv 
The process of which plaintiff complains is part of the Navy 
Security Program set forth in SecNavinst 5521.6. | 
vI 
SecNavinst 5521.6 provides for submission to the affected person- 
nel a narrative statement and interrogatories; prescribes broad stand- 
ards for procedures, including opportunity to reply to statement and 
interrogatories, opportunity for hearings where administrative separa- 
tion is contemplated and local as well as departmental review of hearing- 
board proceedings. It further provides that the decision of the board be 
reviewed by the District Commandant who makes thereon his concurrence, 
non-concurrence , recommendation or other comments; after which all 


papers in the case are forwarded to the Bureau of Naval Personnel in 
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Washington, D.C. for further review by a board in the Bureau of 
Personnel, which board in turn submits its recommendations to the 
Chief of Naval Personnel for final action and further recommendations 
to the Secretary of the Navy. 
CONCLUSIONS OF LAW 
I 
Where a party seeks injunctive relief, there must be a showing 
that the party seeking such relief will suffer irreparable injuries and 
damages unless such relief is granted. 
0 
Where matters are particularly within the purview of an admini- 
strative body, a Court of the United States will not enjoin|the admini- 
strative processes unless the circumstances alleged demonstrate that 
an irreparable harm and injury will occur by reason of the application 
of an unconstitutional law or illegal application of the statute otherwise 
valid. 
I 
The exhaustion of available administrative remedies is a condi- 


tion precedent to judicial intervention and until administrative proceed- 


ings have been complete, the matter is not ripe for equitable relief. 
IV 
In this case, the plaintiff has not shown that he has suffered any 
irreparable harm or that any final conclusive proceedings have been 
determined to his detriment. 
Vv 
Plaintiff has shown no grounds upon which an injunction might 
be issued, and has failed to state a claim upon which relief can be 
granted, Federal Rules of Civil Procedure 12(b)(6). 
VI 
It is apparent that the plaintiff will not suffer irreparable injury 
by reason of the acts complained of and there is no other sufficient 
reason for equitable interposition. 
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vil 
The application for preliminary injunction should be denied, and 


the plaintiff's complaint should be dismissed. 
. JUDGMENT 
Based upon the foregoing Findings of Fact and Conclusions of 


Law, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 

J. The application for Preliminary Injunction is denied. 

2. That defendants, C.C. Hartman; William H. Sanders, Jr.; 
Joe B. Renfro, Jr.; James E. Dyer, Jr.; and Heber S. Lewis, have 
judgment against the plaintiff, Robert O. Bland, dismissing the plain- 
tiffs complaint. 

3. That the defendant, United States of America, do have and 


recover of and from the plaintiff, Robert O. Bland, its costs of suit, 
said costs to be taxed by the Clerk after entry of judgment. 
| /s/ Wm. M. Byrne, 
United States District Judge 
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Defendant's Exhibit No. 5 
IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


ROBERT O. BLAND, No. 15155 
Appellant, 
Vv. 


C.C.HARTMAN, as a Rear Admiral of the United 
States Navy and Commandant of the Eleventh Naval 
District of the United States Navy, and individually , 
WILLIAM H. SANDERS, JUNIOR, as 2 Captain of the 
United States Navy, and individually , JOE B. RENFRO, 
JUNIOR, as a Commander of the United States Naval 
Reserve and individually , JAMES E. DYER, JUNIOR, 
asa Lieutenant Commander of the United States Naval 
Reserve and individually , and HEBER S. LEWIS, as a 
Lieutenant Commander of the United States Navy, and 
individually , 
Appellees. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF CALIFORNIA , SOUTHERN 
DIVISION. 


APPELLANT'S OPENING BRIEF 


DANIEL G. MARSHALL 

4041 Marlton Avenue, Suite 260 
Los Angeles 8, California 
Attorney for Appellant. 


Insofar as his command in the Eleventh Naval District is con- 
cerned, all administrative processes set forth in SecNaviInst 5521.6 have 
been fully complied with in every particular. No further recommenda- 
tions , opinions, or hearings will be held in regard to appellant within 
his command, unless new orders from the Chief of Naval Personnel or 
the Secretary of the Navy are received. All orders presently in this 
regard heretofore have been carried out. (T. 29, 30) 

FINDINGS OF FACT , CONCLUSIONS OF LAW AND JUDGMENT 

While findings and conclusions were signed they do not seem to 
have been required since no issue of fact existed. (Fontes v. Porter, 
156 F.2d 956; (CA 9; 1946), and the attack by appellees being upon con- 


stitutional grounds with appellees waiving their right to meet the al- 
ae admitted. 

(Douds v. Local, 170 F.2d 695; (CA 2; 1948), citing Fontes v. Porter, 

supra). 


legations of the complaint they therefore stood procedur. 


However, the findings and conclusions here served a useful pur- 
pose of spelling out the rationale of the trial court. In expressing its 
concept of the legal effect of the regulation of SecNavinst 5521.6, (Com- 
plaint, Exhibit "A") or at least some of its provisions. These findings 
are then, of course, the expression of the court below on a matter of 
law and consequently reviewable here. 

One set of findings, conclusions and judgment was lodged but not 
signed. (T 31-35) 

The amended findings, conclusions and judgment which were filed 
provided as follows: 
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SPECIFICATION OF ERRORS 
1) The regulation and instruction entitled "Navy and Marine 
Corps Military Personnel Security Program”, identified as SecNavinst 
5521.6, issued 23 June 1954 by the Secretary of the Navy, (Complaint, 
Exhibit A). the basis of the so-called administrative proceeding against 
appellant (sometimes hereinafter referred to in this brief as said 
Regulation or the Navy Security Program), is without constitutional 


or statutory support; 
2) The Navy Security Program on its face and as applied to 
appellant is unconstitutional and unlawful in that: 

(a) It is a virulent form of prior censorship of press, 
speech, assembly, association, political action, belief and opinion 
attempted to be imposed by the military in peace time in violation 
of tne First Amendment on a large segment of the population of this 
country who are inactive reservists; 

(b) Appellant has been denied the ancient and generally 
accepted rights of notice and hearing envisioned by the Fifth Amend- 
ment; 

(c) It is violative of due process requirements in that it is 
fatally vague, indefinite. ambiguous and formless; 

(a) It expresses the concept that one man may be compelled 
to hold his life, or the means of living, or any material right essential 
to the enjoyment of life, at the mere will of another; a concept which is 
intolerable in a country where freedom prevails, as being the essence 
of slavery itself; 

(e) It is the deprivation of property without due process of 
law; 

(f) Appellant's offer of resignation destroys the claim that 
he could be issued a less than honorable discharge in an administrative 
proceeding which denies him due process; 

(g) Even though the formless concept of "national security” 
could be claimed to be its foundation, there is no reason for its use here 
since appellant has done all in his power to resign from naval service; 
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(h) Danger, or possible danger in national security, if a 
fact, cannot be the basis of denial of Fifth Amendment rights; 

(i) Even if the rule were otherwise, there is nothing in the 
record here, and nothing of which judicial notice can be taken, upon 
which to postulate a finding that danger, or possible danger, to national 
security is a fact; 

(j) Since it postulates civilian conduct after honorable separa- 
tion from active service as a basis for less than honorable discharge, it 
is legislatively unauthorized; 

(k) It is further violative of Article 1, Section I, of the 
Constitution in that it is an abortive attempt to exercise legislative 
powers; 

(1) It is violative of a statutory edict that a reserve officer 
with three years of commissioned service must be given an honorable 
discharge if he is involuntarily separated unless there is an approved 
court martial sentence or findings based upon a due process hearing. 

3) The Trial Court erred in its conclusions, as follows: 

(a) That the Navy Security Program is a statute or law; 

(b) That the Navy Security Program is constitutional; 

(c) That it was not illegally applied to appellant; 

(d) That exhaustion of administrative remedies is a 
condition precedent to judicial intervention; 


(e) That until administrative proceedings have been com- 


pleted this matter is not ripe for equitable relief; 
(f) That appellant has not shown he has suffered any irrepar- 
able damage; 
(g) That appellant is required to show that final, conclusive 
proceedings have been determined to his detriment; 
(h) That appellant has shown no grounds upon which an 
injunction might be issued and has failed to state claim upon which relief 
can be granted, 
(i) That appellant will not suffer irreparable injury by 
reason of the acts complained of and that there is no other |sufficient 
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reason for equitable intervention; 
(j) In denying the application for a temporary restraining order 


and preliminary injunction. 


— _ 


| Filed June 7, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT O. BLAND. 


Plaintiff, 
Vv. 
Civil Action No. 3542-59 
WILLIAM B. FRANKE. 
Secretary of the Navy 
and Individually , 


This case came on for hearing on plaintiff's motion to strike 
defense under Rule 12 f, motion for judgment on the pleadings and for 
summary judgment and defendant's cross-motion for summary judg- 
ment , and it appearing to the Court from an examination of all the plead- 
ings and exhibits on file that there are no genuine issues of material fact 
and that the defendant is entitled to judgment as a matter of law, it is by 
the Court this 7th day of June 1960, 

ORDERED, that defendant's cross-motion for summary judgment 
be and the same hereby is granted, and it is 

FURTHER ORDERED, that the plaintiff's motion to strike defense 
under rule 12 f be and the same hereby is denied, and it is 

FURTHER ORDERED, that the plaintiff's motion for judgment on 
the pleadings and for summary judgment be and the same hereby is 
denied, and it is 

FURTHER ORDERED, that the complaint herein be and the same 
hereby is dismissed with costs assessed against the plaintiff. 


| Certificate of True Copy] /s/ Joseph C. McGarraghy 
JUDGE 


ee 
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| Filed July 28. 1960] 
A. PLAINTIFF'S NOTICE OF APPEAL 


B. PLAINTIFF'S DESIGNATION OF CONTENTS OF RECORD ON 
APPEAL 


- PLAINTIFF'S DESIGNATION OF CONTENTS OF JOINT 
APPENDIX 


* 


A 
PLAINTIFF'S NOTICE OF APPEAL 
NOTICE IS HEREBY GIVEN that plaintiff, Robert O. Bland, hereby 
appeals to the United States Court of Appeals for the District of Columbia 
from the order and judgment entered in this action on June 7, 1960 grant- 
ing defendant's cross-motion for summary judgment and denying plain- 
tiffs motion to strike defense under Rule 12(f) and denying plaintiff's 
motion for judgment on the pleadings and for summary judgment, with 
costs assessed against plaintiff. 
B 
PLAINTIFF'S DESIGNATION OF CONTENTS OF RECORD ON APPEAL 
Plaintiff hereby designates for inclusion in the record on appeal 
all of the papers named in Rule 75(g), Federal Rules of Civil Procedure. 
The Clerk of the above entitled Court is hereby requested|to transmit 
to the United States Court of Appeals for the District of Columbia the 
original papers in the above entitled cause. 
Cc 
PLAINTIFF'S DESIGNATION OF CONTENTS OF JOINT APPENDIX 
Plaintiff proposed to print in the joint appendix the following parts 
of the record, viz., 
1. The relevant docket entries; 
2. The complaint and Exhibit B attached thereto and excluding 
Exhibit A; 
3. Answer; 
4. Plaintiff's motion for judgment on the pleadings and for sum- 
mary judgment; 


68 
5. Plaintiff's motion to strike defense under Rule 12(f) Federal 
Rules of Civil Procedure; 
6. Defendant's cross-motion for summary judgment and opposition 
to plaintiff's motion to strike defense, excluding the exhibits attached 


thereto; 

7. Order and judgment filed June 7, 1960; 

8. Plaintiff's notice of appeal, designation of contents of record 
on appeal and designation of contents of joint appendix. 


ROBERT O. BLAND 
Plaintiff in Pro Se 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15977 


Rosert O. BLanD, APPELLANT 
— v. 
John D. Connall; , SECRETARY OF THE Navy, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


i 
Department of Justice, Washington 25, D.C., 
Attorneys for Appelice. 


United States Court of Appeals 
For the 
District of Columbia Circuit 


FILED Nove 8 1969 
CLERK 


United States Court of Appeals 
For the District of Columbia Circuit 


No, 15,977 


Rosert O. Buaxp, Appellant 
Vv. 


Joun D. Connatuy, Secretary of the Navy, 
and individually, Appellee 


PETITION FOR REHEARING 


Comes now the appellee and moves the Court for a re- 
hearing of its judgment of June 15, 1961, in the light of 
the June 19, 1961, decision of the Supreme Court in 
Cafeteria and Restaurant Workers Union, et al. v. McElroy 
(No. 97, October Term, (1960), and for reconsideration of 
other points hereinafter stated. 

The net effect of this Court’s opinion of June 15, 1961, 
is that a discharge ‘‘under conditions other than honor- 
able”? is ‘‘punitive’? and may not be granted unless the 
officer discharged has been given an opportunity to con- 
front the witnesses against him. In the Cafeteria Workers 
case, however, the Court held that an employee of a civilian 
contractor on a naval installation could be deprived of her 
security clearance, and, consequently, excluded from her 
job, on security grounds, without notice or hearing or 
even a statement of reasons. 
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We submit that the opinion in the Cafeteria Workers 
ease at least suggests that, notwithstanding the possible 
effect upon First Amendment rights, the authority to 
award an involuntary discharge without permitting the 
officer the right of confrontation may be deduced from 
statutes and regulations which, broadly worded in other 
respects, do not in express terms deny that right. It would 
also seem that under that opinion the denial of such right 
does not necessarily amount to a denial of due process, at 
least in cases which affect the military defenses of the 
United States. To that extent it may well be that the 
Supreme Court has in effect limited the application of the 
opinion in Greene v. McElroy, 360 U.S. 474. Also it would 
appear to be relevant that Bland held his commission under 
the President as Commander in Chief, and that he was a 
member of a military force and as such answerable to his 
superior officers. 

It should also be noted that there are factual differences 
between this case and Harmon v. Brucker, 350 U.S. 579, and 
Greene v. McElroy, supra, which may be significant in 
determining whether Bland was treated with that elemental 
fairness which is the essence of due process and which also 
enters into the consideration of the relationship between 
the regulations and their application and his rights under 
the First Amendment. Harmon and Greene both answered 
the allegations against them, denied membership in the 
Communist Party, and attempted to explain other activities 
that were claimed to be suspect. In contrast Bland, al- 
though faced with an allegation of membership in the 
Communist Party from 1947 and as late as 1950 (J.A. 21), 
did not deny even that allegation and offered no explana- 
tion of any of the allegations. Yet as an officer, even apart 
from the provision of the regulations in regard to failure 
to answer questions (J.A. 33, 35), he was bound to realize 
that the inquiries addressed to him were proper, at least 
in respect of subject matter. Cf. Koenigsberg v. State Bar, 
366 U.S. 36, 46-47. A person like Greene, who was ap- 
parently frank and candid during the administrative pro- 
ceedings might even be thought to be entitled, as a matter 
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of fairness, to confrontation when an uncooperative person 
like Bland might not be. Due process ‘‘is not a technical 
conception with a fixed content unrelated to time, place and 
circumstances. It is ‘‘compounded of history, reason, the 
past course of decisions ...’? Joint Anti-Fascist Comm. 
v. McGrath, 341 U.S. 123, 162-163 (concurring opinion), 
quoted in the Court’s opinion in the Cafeteria Workers 
case, supra. 

In this case, as in Davis, there is an unresolved issue 
of fact as to the prejudicial effect of the form of discharge 
given Bland. J.A. 6,10. We are advised by the Depart- 
ment of the Navy that Bland’s entitlement to federal 
veteran’s benefits depends upon the quality of his active 
service and not upon the discharge that might be given him 
as a reservist. 

The opinion of this Court of June 15, 1961, appears to 
lay down a broad and inflexible requirement of confronta- 
tion in any case of a discharge less than honorable in 
security cases and perhaps, in other situations as well. As 
we read the Cafeteria Workers opinion, its implications are 
to the contrary; the opinion seems to mean that an in- 
flexible rule or procedure should not be prescribed. And 
see the concurring opinion in Greene v. McElroy, 360 U.S. 
474, 509. Moreover, the opinion rais¢s grave doubts as to 
the authority of the heads of the armed forces upon 
reservists, although it does not purport to decide the 
question. 
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CONCLUSION 
For the foregoing reasons, it is respectfully submitted 
that the Court in its discretion may appropriately order a 
re-hearing for a re-examination of the appeal in the light 
of the decision in Cafeteria Workers v. McElroy. 


Respectfully submitted, 


J. Waiter YEAGLEY 
Assistant Attorney General 


Kevis T. Maroney 
Georce B. SEaRLs 
Samvet L. SrrorHER 
Attorneys, 
Department of Justice, 
Attorneys for Appellee 
June, 1961 


Certificate of Good Faith 


It is hereby certified that this Petition for Rehearing is 
presented in good faith and not for delay. 


/S/ Samcst L. STrorHer 
Attorney, 
Department of Justice 
Attorney for Appellee 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1, Whether the Secretary of the Navy was authorized to 
issue to appellant a discharge under conditions other than 
honorable based on his conduct and activities while an officer 
in the Naval Reserve. 

2. Whether the Secretary of the Navy had authority to pro- 


mulgate the Navy and Marine Corps Military Personnel Secu- 
rity Program. 

3. Whether the Navy and Marine Corps Military Personnel 
Security Program and statutes under which the Secretary 
acted, are constitutional. 

4. Whether appellant’s prior suit in the United States Dis- 
trict Court for the Southern District of California operates as 
res judicata to this action. 
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Constitutional provisions, statutes and regulations involved_....---- 4 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15977 


Rosert O. BLAND, APPELLANT 
v. 


Wrium B. Franxs, Secrerary or THE NAVY, APPELLEB 


ON APPEAL FROM THD UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a summary judgment entered in 
favor of the Secretary of the Navy, defendant below, on June 
7, 1960 (J.A. 66), and denying the motions of the appellant 
for summary judgment and to strike defense under Rule 12(f) 
of the Federal Rules of Civil Procedure. The complaint asked 
that the determination, decisions and actions of the Secretary 
in discharging the appellant as a Lieutenant in the Naval Re- 
serve with a discharge under conditions other than honorable 
be declared void as in excess of his powers; and that the Sec- 
retary be directed to issue an “Honorable” discharge in lieu 
of the discharge “under conditions other than honorable” 
(J.A.7). 

Appellant was tendered a commission as Ensign in the 
United States Naval Reserve (USNR) on September 21, 1942 
which he accepted on October 5, 1942. Appellant was called 
to and served on active duty from November 2, 1942, until 

(1) 


2 
February 22, 1946, at which time he was separated from active 


duty, was issued 3 certificate of satisfactory service, and was 
transferred to inactive duty in the U.S.N.R. under the pro- 
visions of the Naval Reserve Act of 1938. From the time of 
his separation from active duty to the time of his discharge 
from inactive duty status, appellant held the commission of 


the US. Naval Station, San Diego, California. Appellant and 
his counsel were among those present. During the course of 
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the board proceedings appellant did not make any attempt to 
refute the allegations against him. Moreover, he expressly 
declined, through his counsel, to introduce any evidence in his 
own behalf. 

Following the hearing the local security board made findings 
of fact (J.A. 17-18) and recommended that appellant’s reten- 
tion in the reserve was not clearly consistent with the interests 
of national security and that he be discharged under conditions 
other than honorable (J.A. 18). These findings and recom- 
mendations were approved by C. C. Hartman, Commandant, 
Eleventh Naval District, on January 18, 1956 (J.A. 18). Pur- 
suant to SECNAVINST 5521.6 the Bureau of Naval Person- 
nel Security Review Board on February 6, 1956 made findings 
and recommendations generally in accord with those pre- 
viously made by the local security board (J.A. 13-14). On 
March 31, 1956 appellant was issued a discharge under con- 
ditions other than honorable. 

Prior to the completion of the above administrative pro- 
ceedings appellant on January 12, 1956 filed 2 complaint en- 
titled, “Complaint for Injunction and Declaratory Relief” 
against C. C. Hartman et al., in the United States District 
Court for the Southern District of California (J.A. 47-58). 
The complaint prayed, inter alia, that the administrative pro- 
ceedings be enjoined permanently and for a declaratory judg- 
ment to the effect that plaintiff (appellant here) not be dis- 
charged pursuant to the provisions of SECNAVINST 5521.6. 
The District Court entered findings of fact and conclusions of 
law, denied the application for preliminary injunction and dis- 
missed the complaint (J.A. 59-62). The United States Court 
of Appeals for the Ninth Circuit, affirmed the action of the 
District Court on March 28, 1957. Bland v. Hartman, 245 F. 
2d 311. 

Appellant then proceeded to exhaust his administrative rem- 
edy and filed an application for a review of his discharge before 
the Navy Discharge Review Board. Hearings were held be- 
fore that Board on July 12, 1957, appellant not being present 
but represented by his counsel. On August 28, 1957 the Board 
declined to make any change in the character of appellant’s 
discharge. . 
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Appellant then petitioned the Navy Board for Correction of 
Naval Records for a review of the character of his discharge. 


honorable (J.A. 2-7). In the answer the Secretary pleaded 
the defense of res judicata in this action based on appellant’s 
previous suit in the Ninth Circuit. The answer further denied 
that the Secretary had exceeded his authority in discharging 
the appellant under conditions other than honorable and as- 
serted that the court lacked jurisdiction over the subject mat- 
ter of the action (J.A. 8-10). On February 24, 1960, appel- 
lant filed a motion for judgment on the pleadings and for 
summary judgment and a motion to strike defense under Rule 
12(f) of the Federal Rules of Civil Procedure (J-A. 11-12). 
On March 28, 1960, appellees filed a cross-motion for summary 
judgment and opposition to plaintiff's motion to strike de- 
fense (J.A. 12). By order dated June 7, 1960 the court denied 
appellant’s motions and granted appellee’s cross-motion for 
summary judgment (J.A. 66). On July 28, 1960 appellant 
filed a notice of appeal (J-A. 67). 


CONSTITUTIONAL PROVISIONS, STATUTES, AND 
INSTRUCTIONS INVOLVED 

The constitutional provisions involved are Article I, Section 
8, Clauses 13 and 14, Article II, Section 2, clause 1, and the 
First, Fifth and Sixth Amendments. 

The Statutes involved are the Armed Forces Reserve Act of 
1952, 66 Stat. 481, sections 201, 248 and 249, 50 US.C. 921, 
991 and 992; Armed Forces Act of August 10, 1956, c. 1041, 
70A Stat. 116, 10 USC 1552; section 301 of the Servicemen’s 
Readjustment Act of June 22, 1944, c. 268, 58 Stat. 286, as 

2The Armed Forces Reserve Act of 1952 was recodified substantially 


intact and is now the Armed Forces Act of 1956, 70A Stat. 1, 10 U.S.C. 
101 et sec. 
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amended, 38 U.S.C. (Supp. V) 693 h; and R.S. 1547, as codi- 
fied 34 US.C. (1952 ed.) 591 which is derived from section 5 
of the Act of July 14, 1862 (12 Stat. 565). 

The foregoing constitutional provisions and statutes are set 
forth in the Appendix, infra, pp. 28-31. 

Navy Instruction involved is SECNAVINST 5521.6, perti- 
nent portions of which are printed in the Joint Appendix. 


SUMMARY OF ARGUMENT 


1. As an officer in the Naval Reserve appellant was a mem- 
ber of the “naval forces” as classified by the Fifth Amendment 
and subject to the authority of the Secretary of the Navy. Con- 
duct and activities engaged in by appellant (while a member 
of the Reserves) that adversely affected his future reliability 
and trustworthiness, from a security standpoint, as an officer 
in the Naval Reserve, could properly be considered by the Sec- 
retary as “records of military service.” This factor removes the 
case from the prohibitions in Harmon v. Brucker, 355 US. 
579. 

2. Congress has traditionally left to the Secretary the power 
of conferring differing types of discharge by administrative 
action. Moreover, when Congress authorized the Secretary to 
establish a board to review the type and character of dis- 
charges so conferred, it provided that the findings of such a 
board should be subject only to review by the Secretary. Since 
the Secretary acted within the scope of his statutory powers, 
it is submitted that his action here is not reviewable. 

3. As the regular constitutional organ of the President for 
the administration of the Department of the Navy the act of 
the Secretary in promulgating the Navy and Marine Corps 
Military Personnel Security Program (SECNAVINST 5521.6) 
must be received as the act of the President. If additional au- 
thority were necessary to establish the program Congress con- 
ferred it upon the Secretary by virtue of the Act of July 14, 
1862, 12 Stat. 565. The rationale of Greene v. McElroy, 360 
US. 474, is therefore inapplicable to this case. 

4. As a naval officer involved in a military administrative 
investigation appellant was entitled to the due process of mili- 
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tary law. This was granted when he was served with notice 
of the allegations and summary of the evidence against him 
and provided with an opportunity to be heard. This Court 
has previously determined that proceedings similar to these 
were in all respects fair and afforded the full measure of rights 
granted by Congress to persons in the military service. 

5. First Amendment rights are generally excepted from 
members of the military service. However, even where ap- 
plicable, such rights are as always, not absolute and are subject 
to a reasonable degree of accommodation to the interests of 
our government in self-preservation. 

6. Appellant’s prior suit filed in the United States District 
Court Southern District of California and reviewed by the 
Court of Appeals, Ninth Circuit, Bland v. Hartman, supra, 
is res judicata to this action. The determination by those 
courts of the constitutionality of the Navy and Marine Corps 
Military Security Program (SECNAVINST 5521.6) and that 
it was properly applied to appellant estops him from relitigat- 
ing those issues here. 

ARGUMENT 


L As an officer of the Naval Reserve on inactive duty status, 
appellant was in the Navy and subject to the authority of 
the Secretary of the Navy 


A. The Harmon case is inapplicable here 


This case does not fall within the scope of the Supreme 
Court’s decision in Harmon v. Brucker, supra. That case held 
that consideration by the Secretary of the Army of petitioners’ 
pre-induction activities to determine the character of discharge 
was in excess of his powers as conferred by statute and there- 
fore his action discharging petitioners with a less than hon- 
orable discharge could not be sustained in law. Here it is 
conceded that appellant’s conduct on which his discharge was 
based occurred while he was on inactive duty in the Naval Re- 
serve. Consequently, this case is removed from all pre-service 
considerations, as was the case in Harmon. 

When construing the statute providing for administrative 
review of the Secretary’s power to issue discharges (38 US.C. 
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693h) the court in Harmon interpreted the word “records” ap- 
pearing in the statute as meaning “records of military service”. 
Under this standard the case at bar can only be held to fall 
within the prohibition of the Harmon case if it is determined 
that the conduct engaged in by appellant—i.e., membership 
in the Communist Party from 1947 to 1950 and his member- 
ship and activities in various organizations designated by the 
Attorney General under Executive Order 10450—while on 
inactive duty in the Naval Reserve does not relate to his mili- 
tary service. If in the Navy such conduct would adversely 
affect appellant’s fitness to retain the high position of loyalty 
and trust as an officer in the reserve and would directly relate 
to his military service record. 

It is recognized by the constitution ? and has been frequently 
reiterated by the Supreme Court that the military is a society 
separate and apart from the civil society. Orloff v. Wiu- 
loughby, 345 U.S. 83, 94; Carter v. McClaughery, 183 US. 365, 
390; Ex parte Milligan, 71 US. (4 Wall) 2, 137. It must fol- 
low then that an individual can be a member of either society 
at a given time but not both at the same time. As an officer in 
the reserve on inactive duty appellant was either in the Navy 
or wholly in the status of a civilian. He could not be part 
civil and part military. This view has been advocated by one 
of the most eminent writers in the military field—Colonel Wil- 
liam Winthrop. In his book “Military Law and Precedents” 
(2d Edition, 1920) on page 106, he sets forth as follows: 

That instrument [the Constitution] in a further provi- 
sion also—the Vth Amendment—clearly distinguishes 
the military from the civil class as separate communi- 
ties. It recognizes no third class which is part civil and 
part military—amilitary for a particular purpose or in & 
particular situation, and civil for all other purposes and 
in all other situations—and it cannot be perceived how 
Congress can create such a class, without a disregard of 
the letter and spirit of the organic law. 


* The Fifth Amendment in pertinent part provides: 

No person shall be held to answer for a capital or other infamous crime 
unless on a presentment or indictment of a grand jury, except in cases 
arising in the land or naval forces * * *. 
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Moreover, this quotation from and view of Winthrop was 
cited approvingly by the Supreme Court in Reid v. Covert, 
354 US. 1, at p. 19, footnote 38. ; 

To bolster his contention that he was a civilian while on in- 
active duty in the reserves appellant cites an article by William 
Sloan Greenawalt, “Discharging the Inactive Reservist for 
Political Activities Affecting His Security Status,” 69 Yale Law 
Journal 474-497. This article characterizes the inactive re- 


whe Naval Reserve is a “component part” of the Navy and has long 
Deen so defined by Congress. See Act (of February 28, 1925) to provide 
a Na’ 


100.8.C.26L. : 
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It is submitted that the Secretary acting through the power 
of the President as “commander-in-chief of the army and 
navy” * has inherent authority and control over the entire 
military service except to the extent that his authority is spe- 
Cifically curtailed or restricted by Congress under its superior 
constitutional power “to provide and maintain a navy” and 


to “make rules for the government and regulation of the land 
and naval forces”* The failure of Congress to regulate with 
respect to a matter of military administration simply allows 
the executive power to regulate on that matter. This is con- 
sistent with the recognized doctrine of concurrent power of the 
Congress and the President over the military establishment.’ 
It follows that the authority of the Secretary over the officers 
of a reserve component at any time is not dependent on a spe- 
cific act of Congress. Until such time as he was finally dis- 
charged * appellant, as a reserve officer not on active duty, was 


‘Article II, Section 2, Clause 1 of the Constitution, see appendix infra, 
p. 28. 

* article I, Section 8, Clauses 13 and 14 of the Constitution, see appendix, 
infra, p. 28. 

* See pp. 18-19, Lieber on Regulations. 

7 “As to the subject matter of regulations for the government of the Army, 
no distinct line can be drawn separating the President’s constitutional 
power to make them from the constitutional power of Congress ‘to make 
rules for the government and regulation’ of the land forces. Regulations 
are, when they relate to subjects within the constitutional jurisdiction of 


istration it might, under the Constitution, do so. But it is entirely im- 
practicable, and therefore it is in a great measure left to the President to 
do it. So far as Congress chooses to exercise its jurisdiction in this 
respect it occupies the field, and the President cannot encroach on it. But 
when it does not see fit to do so, the President’s power is of necessity called 
into action.” Lieber on Regulations, pp. 11-16. 

* The issuance of a certificate of satisfactory service to appellant follow- 


formalities of his final discharge from the service had been completed. Is 
re Grimley, 137 U.S. 147. 
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subject to the Secretary’s control for military purposes as when 
he was on active duty. 

During the period surrounding the passage of the Armed 
Forces Reserve Act of 1952 it was the prevailing view that 
the national security did not require continuous active service 
from all members of the military establishment so Congress 
provided for some measure of relief from the more burdensome 
responsibilities and duties connected with military service by 
providing for a reserve component of which appellant was @ 
member. Accordingly, Congress provided for a lessened meas- 
ure of military control over the reserve concomitant with its 
reduced military responsibility. Nevertheless, the controlling 
statutes disclose that Congress provided the Secretary with 
ample authority to achieve the purposes of the reserve pro- 
gram. As a reserve officer appellant remained subject to 
Naval control by virtue of Congressional enactments and in- 
structions promulgated by the Secretary. While on inactive 
duty appellant was subject to be called to active service, with- 
out his consent, in the event of war or national emergency de- 
clared by Congress for the duration of the war and six months 
thereafter (66 Stat. 489, 490, 50 U.S.C. 961(a)(c). Asa re- 
serve officer appellant was required to undergo an examination 
as to his physical fitness at least once every four years and to 
submit annually a certificate of physical condition (66 Stat. 
488, 50 U.S.C. 949); was subject to a continuous process of 
screening to determine his availability and general qualifica- 
tions for service (66 Stat. 498, 50 U-S.C. 1009) ; was required 
to obtain the Secretary’s permission to be employed by a for- 
eign government (66 Stat. 495, 50 US.C. 982); was required 
to obtain permission to leave the United States for more than 
30 days, and to change his address outside the territorial limits 
of the United States (Articles H-1804 and H-1802-of Bureau 
of Naval Personnel Manual, 1947) ; and was subject to be dis- 
charged from the reserves for cause by the Secretary under 
appropriate conditions (66 Stat. 495, 50 U.S.C. 992(a)). This 
control is necessary for the reserve components to maintain 
the purpose set forth by Congress of providing trained and 
qualified persons available for active duty to fill the needs of 
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the armed forces during the period of war or a national emer- 
gency ° (66 Stat. 482, 50 U.S.C. 921). 

Appellant’s duties and responsibilities as a reserve officer 
are incompatible with any conception of civilian status. “Such 
orders of withdrawal (orders from Secretary of the Navy 
designating a transfer from active to inactive duty) could not 
and did not make members of the Naval Reserve Force civil- 
ians.” Denby v. Berry, 263 US. 29, 34 [parenthesis supplied]. 
See Wheeler v. Reynolds 164 F. Supp. 951, 955 (D.C. N.D. 
Fla.). As an officer in the reserve appellant did not have the 
unrestrained and uncontrolled freedom of a civilian. Bland 
v. Hartman, supra, 245 F. 2d at p. 313. Appellant was a mem- 
ber of the “naval forces” as classified by the fifth amendment. 


B. Appellant was obliged to respond to relevant inquiries made by the 
Secretary 


As an officer in the Naval Reserve, which was established 
to provide qualified personnel available for active duty, ap- 
pellant was under an obligation to respond to all relevant in- 
quiries made by the Secretary that had a bearing on his re- 
liability, trustworthiness and fitness to serve. Inquiries as to 


his membership in the Communist Party and activities in re- 
lated front-organizations had a direct bearing on his reliability 
and fitness and fell within the scope of inquiries the Navy 
was authorized to make. Graham v. Richmond, 106 U.S. App. 
D.C. 288, 292, 272 F. 2d 517, 519, 521; Kutcher v. Gray, 91 
US. App. D.C. 266, 272, 199 F. 2d 783, 789; Kutcher v. Higley, 
98 U.S. App. D.C. 278, 235 F. 2d 505; Barsky v. U.S. 83 US. 


*This vital function of the reserves was well expressed in the report 
of Congressman Brooks, Committee on Armed Services, to the House of 
Representatives (H. Rep. 1066, to accompany H.R. 5426) 82nd Congress 
1st Sess, p. 27 (House Misc. Reports V 11499) : 

The national security is based upon the premise that in time of emer 
gency the Reserve and Regular components operate as one, undivided in- 
tegrated force. Without similar integration in training and organization 
in time of peace, integration in time of war is difficult and productive of 
delay in producing an effective fighting force. 

It is noted that President Truman issued Presidential Proclamation No. 
2914, December 16, 1950, 64 Stat. A 454, proclaiming the existence of a 
national emergency. This proclamation is still in effect. 


574918603 
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App. D.C. 127, 167 F. 2d 241, cert. denied 334 U'S. 843; Fried- 
man v. Schwellenbach, 81 U.S. App. D.C. 365, 159 F. 2d 22, 
cert. denied 330 US. 838, rehearing denied 331 U.S. 865. When 
appellant refused to respond to these inquiries unfavorable 
inferences could rightly be drawn from this attitude. Mahler 
v. Eby, 264 US. 32, 42; Jimenez v. Barber, 235 F. 2d 922, 924 
(C.A. 9), certiorari denied, 355 U.S. 903. See Jimenez v. Bar- 
ber, 252 F. 2d 550, 553 (C.A. 9). 

This attitude coupled with his prior conduct and activities 
had a profound adverse effect on his future reliability and 
trustworthiness as a naval officer and compelled the Navy to 
recommend his discharge under conditions other than honor- 
able. The Secretary correctly considered appellant’s conduct 
while a reservist as part of his “records of military service” and 
accordingly issued an appropriate discharge.” 


C. The Armed Forces Reserve Act of 1952 did not confer civilian status on 
appellant 

Contrary to appellant’s interpretation as set forth in his 
brief (p. 29) Congress did not confer, and did not intend to 
confer, civilian status on appellant as an officer in the Naval 
Reserve by virtue of the Armed Forces Reserve Act of 1952. 
The provision in question (66 Stat. 495, 50 U.S.C. 981) provides 
in substance that members of the reserve components not on 
active duty shall not be considered officers or employees of the 
United States discharging an official function in connection 
with any department or agency of the United States. Appel- 
lant would have the Court read into this provision an effective 
and immediate transfer of appellant from his duties and respon- 
sibilities in the Navy to the untrammeled freedom of a civilian 
upon assumption of inactive duty status. 

Appellant’s argument is not only inconsistent with the law 
as it pertains to the reserve component defining it as a part of 
the Navy, it is also completely at variance with the intent of 


“The State may nevertheless legitimately predicate discharge on re- 
fusal to give information touching on the field of security.” Nelson v. 
County of Los Angeles, 362 U.S. 1, 8 See Lerner v. Casey, 357 U.S. 468, 477; 
Beilan v. Board of Education, 357 U.S. 399; Adler v. Board of Education, 
$42 U.S. 485, 498; Garner v. Board of Public Works, 341 U.S. 716. 
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Congress when it included this same definition in the Armed 
Forces Act of 1956. That intent is clearly and unmistakably 
revealed in the legislative history and discloses that the provi- 
sion was incorporated in the Act solely to protect reservists 
against dual compensation and employment laws.” 

This provision did not in any way alter or change the salient 
fact that appellant remained an officer in the Naval Reserve 
not on active duty and that he did not become a civilian until 
he was finally discharged from the Navy. 


IL. The Secretary was authorized to determine the character 
of appellant’s discharge 


In providing for the separation of officers and enlisted men 
from the military service, Congress when exercising its power 


2In a report by Congressman Brooks, Committee on Armed Services, to 
the House of Representatives when the Armed Forces Reserve Act of 1952 
was being considered, what is now Sec. 246, 66 Stat. 495, 10 U.S.C. 981 was 
reported in H. Rep. 1066 (to accompany H.R. 5426) 82d Congress 1st sess., 
p. 47 (House Misc. Reports. V 11499) as section 247 of that report and the 
purpose of the provision was stated as follows: 

Chapter V. Civil Employment Section 247. 

Civil Status of Reservists. 

This section reenacts existing law which provides that reservists not on 
active duty are not considered to be holding offices of profit or trust or dis- 
charging any official function under the Federal Government solely by virtue 
of their status as members of the reserve components. This provision pro- 
tects reservists against dual compensation and employment laws. [Empha- 
sis supplted.] 

In a report by Senator Long, Committee on Armed Services, to the Senate 
when the Armed Forces Reserve Act was being considered by that body (S. 
Rep. 1795 (to accompany H.R. 5426) ) S2d Congress 2d sess., p. 33 (Senate 
Miscellaneous Reports III 11568) the purpose of this provision (section 
241 of that report) was set forth in almost identical language as that in the 
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“to make rules for the government and regulation of the land 
and naval forces” has made express provision for discharges 
since the birth of our nation.“ With the exception of provid- 
ing that Dishonorable and Bad-Conduct discharges may be 
issued for punishment following a court-martial proceeding,” 
Congress has traditionally left the power of specifying partic- 
ular types or conditions of discharge to the appropriate Sec- 
retary of the military establishment. Patterson v. Lamb, 329 
U.S. 539, 542; United States v. Kingsley, 138 US. 87; Ives v. 
Franke, 106 US. App. D.C. 203, 271 F. 2d 469; Gentila v. 
Pace, 90 U.S. App. D.C. 75, 193 F. 2d 924, cert. denied 342 
US. 943; Davis v. Woodring, 72 U.S. App. D.C. 83, 111 F. 2d 
523; and Reid v. United States, 161 Fed. 469 (S.D. N-Y.), 
writ of error dismissed, 211 U.S. 529. 

In furtherance of this policy Congress enacted the Service- 
men’s Readjustment Act (58 Stat. 286 as amended 38 USC 
693h; now codified with minor changes ad 72 Stat. 1267, 10 
USC 1553) which provided for the establishment of boards 
of review in the military establishment to which a discharged 
officer or enlisted man might appeal for a review of the type 
and nature of his discharge. The decisions of these boards 
were to be final subject only to the decision of the Secretary. 
The statute clearly did not contemplate a judicial review of the 
Secretary’s final decision. Gentila v. Pace, supra. 

The statutory provisions under which appellant was sepa- 
rated are found in the Armed Forces Reserve Act of 1952, 66 
Stat. 495, 50 U.S.C. 992 (a) and (c) (infra, pp. 29-30). It pro- 
vides, inter alia, that an officer of a reserve component with 
three years service may not be separated without his consent 
except under the approved recommendation of a board of off- 
cers. The officer so separated is entitled to a discharge under 
honorable conditions unless he is discharged under conditions 


See Winthrop’s Military Law and Precedent (2d. Ed., 1920) pp. 953, 
962 and 977 for articles of war providing for discharge of officers and en- 
listed men. 

* See Uniform Code of Military Justice, 64 Stat. 108 et seq., 10 USC 818- 
820, 865, 866, 871-876 and 3636. 

Art. 74b and Art. 75b of the Uniform Code, 70A Stat 63, 64, 10 USC 
874b, 875b, specifically provide for forms of discharges for administrative 
issuance. 
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other than honorable under the approved findings of a board of 
officers. The only condition on the Secretary’s authority to 
characterize appellant’s discharge was that there be in existence 
approved findings of a board of officers if the discharge is under 
conditions other than honorable.* This condition has been 
met (J.A. 13-14, 17-18). 

It is submitted that the Secretary’s action in discharging ap- 
pellant was fully authorized by the statute and that all pro- 
cedural requirements were complied with. 


A. The administrative action of the Secretary in discharging appellant is 
not subject to review by the courts 


It is well established that military decisions and actions are 
reviewed by the judiciary solely to determine whether or not 
the Secretary acted “within the sphere of his legal and consti- 
tutional authority.” United States v. Eliason, 41 US. (16 
Pet.) 291, 302; Harmon v. Brucker, supra. Accordingly, the 
courts recognize that their jurisdiction extends only to the 
power to construe the statutes involved to determine whether 
or not the Secretary exceeded his powers. Harmon v. Brucker, 
supra, 355 US. at p. 582; Orloff v. Willoughby, supra; United 
States ex rel French v. Weeks, 259 U.S. 326, 335; Reaves v. 
Ainsworth, 219 U.S. 296, 304; Nordmann v. Woodring, 28 F. 
Supp. 573 (D.C. W.D. Okla.) ; and Palmer v. United States, 72 
C. Cl. 401, 406. 

Moreover,.when Congress authorized the Secretary to estab- 
lish a board to review the type and character of discharges it 
specifically provided that the findings of such a board should 
be “final subject only to review by the . . . Secretary of the 
Navy.” (58 Stat. 286, as amended, 38 U.S.C. 693h, now 10 
U.S.C. 1553, see appendix infra, pp. 30-31.) This Court has 
clearly and unmistakeably held that military administrative 


% Appellant appears to argue (Br. p. 24) that the findings bere are not 
valid since there was a lack of competent authority to convene the Board 
of Officers. It need only be noted that paragraph 10a of SECNAVINST 
5521.6 (J.A. 36) provides that such boards may be convened by commands 
authorized to convene general courts martial. As the Commandant, Elev- 
enth Naval District, Admiral Hartman was authorized to and did convene 
the Board of Officers in this case by orders dated August 25, 1955 and 
January 6, 1956 (defendant's motion, Exhibit 1, pp. 6-8). 
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findings relevant to discharge from the service does not fall 
within the scope of judicial review. Gentila v. Pace, supra, 90 
US. App. D.C. at p. 77, 193 F. 2d at p. 927. 

In this case the records on which the Secretary based his de- 
cision to discharge appellant from the Naval Reserve under 
conditions other than honorable were records of military serv- 
ice while he was in the Navy and the Secretary’s action fell 
within the scope of his statutory authority. Consequently, 
his action here is not reviewable. Wilbur v. United States, 
281 US. 206. 


Ill. The Navy and Marine Corps military personnel security 
program was authorized by law 


A. When promulgating the program the Secretary acted for the President 
Proceedin ngs against appellant were initiated under, and his 


teria applicable to the active and reserve components of the 
Navy and Marine Corps. 

The authority of the Secretary to establish the Navy and 
Marine Corps Military Personnel Security Program is derived 
from the power of the President as Commander-in-Chief of the 


“This instruction was cancelled and superseded by SECNAVINST 
5521.6A dated January 31, 1957 which presently is in force and effect. See 
Government Security and Loyalty (Bureau of National Affairs) Vol Il, 
31-11 et seq. 

*For text of D.O.D. 5210.9 see Government Security and Loyalty (Bu- 
reau of National Affairs), Vol. II, 31-51 et seq. 
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Army and Navy conferred by Article II, Section 2, Clause 1 
of the Constitution. As Commander-in-Chief of the Army 
and Navy the President is empowered to make regulations for 
the government of the military service concomitant with and 
supplemental to the power of Congress “to make rules for the 
government and regulation of the land and naval forces.” The 
exercise of this power does not require the signature or the per- 
sonal action of the President. Adams v. U.S. 42 C. Cls, 191, 
211. The Secretary of the Navy being the regular constitu- 
tional organ of the President for the administration of the De- 
partment of the Navy the directives, rules and instructions 
publicly promulgated by him must be received as the acts of 
the President and binding upon all within the sphere of their 
legal and constitutional authority. U.S. v. Eliason, supra, 41 
US. at p. 302; In re Brodie, 128 Fed. 665, 670 (C.A. 8) ; Adams 
v. US., supra, 42 C. Cl. at p. 211; Nordmann v. Woodring, 
supra, 28 F. Supp. at p. 576. Cf. U.S. ez rel. French v. Weeks, 
supra; and Davis v. Woodring, supra. The instruction issued 
by the Secretary was in contemplation of law and are really 
not his orders, but the orders of the President of the United 
States. 1 Op. A.G. 380-381. Consequently, the acts of the 
Secretary of Defense and Secretary of the Navy in establishing 
the Military Personnel Security Program in an area where 
their jurisdiction is unquestioned should be considered as acts 
of the President. 

It has been the traditional practice for the appropriate Sec- 
retary to promulgate instructions, regulations and orders rel- 
ative to a member’s appointment to and retention in or 
discharge from the service for various reasons. Appointment 
of an officer to the Army by the Secretary of War was held 
to be the act of the President. O’Shea v. US., 28 C. Cl. 392. 
Regulations issued by the Secretary of War that looked to the 
discharge of a member for lack of fitness have been upheld 
as approved by the President when endorsed “by order of the 
Secretary of War”. Seltzer v. U.S.,98 C. Cl. 554. Regulations 
promulgated by the Secretary of War classifying the various 
discharges pursuant to which a soldier was discharged with 
@ certificate of discharge not having the effect of an honorable 
discharge were presumed by this Court to have been approved 
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by the President. Davis v. Woodring, supra. Moreover, this 
Court has held that orders of the Secretary affecting the status 
of military personnel are presumed to be by authority of the 
President. Weeks v. U.S. ex. rel. Creary, 51 U.S. App. D.C. 
195, 277 Fed. 594, affirmed US. ex. rel. Creary v. Weeks, 259 
US. 336. Cf. U.S. ex. rel. French v. Weeks, supra. Here ap- 
pellants’ discharge being an administrative matter, the Presi- 
dent had the power to delegate authority to the Secretary to 
discharge him pursuant to SECNAVINST 5521.6 and that 
authority is presumed to have been given. Cf. Seltzer v. U.S., 
supra, 98 C. Cl. at p. 562. 

From the foregoing it is evident that the Military Personnel 
Security Program was properly authorized and does not fall 
within the doctrine of Greene v. McElroy, supra. In that case 
the Supreme Court decided that the Secretary of Defense could 
not establish an industrial security clearance program appli- 
cable to civilians that denied the traditional safeguards con- 
tained in the Fifth and Sixth Amendments and operated to 
deprive a civilian of the right to follow his chosen profession 
unless the President or Congress, within the sphere of their 
constitutional powers, decided that such a program was neces- 
sary and specifically authorized its employment by Executive 
Order or statute. 

But the Greene case must be read in light of its particular 
controlling facts. In holding that the Secretary of Defense 
lacked authority to promulgate such a program the court con- 
fined itself strictly to a discussion of the constitutional rights 
and privileges inherent in our civil society and did not consider 
the military society of which this appellant was a member. 
In Greene the court was never concerned with the establish- 
ment of a security program in a separate military society where 
the constitutional guaranties of the Fifth and Sixth Amend- 
ments are expressly held to be inapplicable. Ez parte Quirin, 
317 US. 1, 40; Ex parte Milligan, supra, 71 US. (4 Wall.) at 
pp. 123, 137, 138; U.S. ex rel. Innes v. Crystal, 131 F. 2d 576, 
577, ftn. 2 (C.A. 2) cert denied 319 U.S. 755, rehearing denied 
319 U.S. 783. See Johnson v. Eisentrager, 339 US. 763, 783. 
As a separate community the military is governed by a sepa- 
rate jurisprudence, Burns v. Wilson, 346 US. 137, 140, that is 
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based on the power of Congress “to make rules for the gov- 
ernment and regulation of the land and naval forces” as con- 
ferred by Article I, Section 8, Clause 14 of the Constitution 
which is distinct and apart from the judiciary established in 
civil society by Article III. Kinsella v. Singleton, 361 US. 
234, 247; Carter v. Roberts, 177 US. 496, 497; Dynes v. Hoover, 
61 U.S. (20 How.) 65, 79. Moreover, this separability extends 
to proceedings of an administrative nature as defined by the 
Administrative Procedure Act (5 USC 1004) which excepts 
military, naval or foreign affairs functions from the scope of 
its provisions. Parker v. Lester, 112 F. Supp. 433, 441, re- 
versed on other grounds, 227 F. 2d 708 (C.A. 9); Michaelson 
v. Herren, 242 F. 2d 693 (C.A. 2), concurring opinion of Judge 
Medina p. 696. 

From its inception the military has employed procedures 
not generally conceded to comport with Fifth and Sixth 
Amendment requirements of the civil society. For example, 
the admission of counsel for the accused,” the right of con- 
frontation," the right to trial by jury,” and the provisions 
against double jeopardy * are not rights that are inviolable in 
the military establishment. Furthermore, following adminis- 


trative proceedings the military has up to the present time 
issued discharges of less than honorable to servicemen who 
have become disqualified through their own fault.” Cf. Ives 
v. Franke, supra. Proceedings before a military tribunal are 
in their nature more summary than those in a civil court and 
can never be constituted in such a way that they can have the 
same qualifications that the Constitution has deemed essential 


* See p. 165 Winthrop’s Military Law and Precedents (2nd Ed. 1920) and 
pp. 38-40 Military Law of the United States, Davis (3d Ed.)-. 

* See p. 287, ftn. 27 Winthrop’s Military Law and Precedents. 

» Reid v. Covert, 354 U.S. 1, 28, 87; Ex parte Quirin, 317 U.S. 1. 

* In Ex parte Reed, 100 U.S. 13 and Swaim v. US., 28 C. Cl. 173, aff'd 165 
U.S. 553 the Commanding officer exercised a right to remand to the court- 
martial for reconsideration a sentence he considered too lenient. In Reid 
v- Covert, supra, at p. 37, ftn. 68, the Supreme Court referred to this 
action in the Stoaim case and indicated that if the double jeopardy pro- 
visions of the Fifth Amendment were applicable such a practice would be 
unconstitutional. 

% See p. 248, Military Law of the United States, Davis. 
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to fair trials of civilians in federal courts. U.S. ex rel. Toth v. 
Quarles, 350 U.S. 11, 17. In the military it is essential that 
emphasis be placed on security and order to the subordination 


of the value and integrity of the individual. Reid v. Covert, 
supra, 354 US. at p. 39. 

When viewed from this background the inapplicability here 
of the Greene case is clear. When the Secretary of Defense 
and Secretary of the Navy promulgated the Military Person- 
nel Security Program they are presumed to have done so on 
the approbation and authorization of the President since they 
are the regular constitutional organs of the President for the 
administration of the Navy. This unilinear chain of com- 
mand from the President extending down through the mili- 
tary ranks does not find a parallel in civil society. Moreover, 
the traditional absence of Fifth and Sixth Amendment require- 
ments to the military generally would obviate the necessity of 
the specific authority required by the Greene case to withdraw 
them in a particular instance regarding the military establish- 
ment. It is submitted that sufficient Presidential authoriza- 
tion for the program has been shown. 

B. The program has received Congressional authorization 

By the Act of July 14, 1862, 12 Stat. 565, R.S. 1547, 34 U.S.C. 
591? (see appendix, infra, p. 31) Congress conferred on the 
Secretary of the Navy power to issue orders, regulations and 
instructions of general applicability for the regulation of the 
Navy with the approval of the President. Of course, when the 
Secretary promulgated SECNAVINST 5521.6 he is presumed 
to have done so with the President’s approval.” Adamsv. US. 
supra, 42 C. CL at p. 211. Moreover, if Congressional author- 
ity was necessary to enable the Secretary to issue this instruc- 
tion the power was expressly granted by this Act of July 14, 
1862. Cf. Seltzer v. U.S., supra 98 C. Cl. at p. 560. 


= This provision was re-codified in shortened form on August 10, 1956 and 
is presently found in 70 A Stat. 375, 10 U.S.C. 60 11 (Armed Forces Act 
of 1956). 

* Under Sec. 2 of E.O. 10621, July 1, 1955, 20 F-R. 4759, 4761 the President 
conferred on the Secretary of Defense authority to approve alterations made 
by the Secretary of the Navy in Navy Regulations that had been previously 
conferred on the President by B-S. 1547. 
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This is confirmed by the governing statute (50 USC 992 (c)) 
which provides that the Secretary shall discharge or separate & 
reservist “for cause”—leaving it to the Secretary to generally 
specify what the “cause” may be. The “cause” that is relevant 
here was fully set forth by the Secretary in SECNAVIST 
5521.6. Merely because the “cause” was due to interests of 
national security or other security reasons does not require & 
detailed statute embodying @ security program or any further 
action of Congress. This “cause” for discharge as set forth by 
Congress was left to appropriate regulation by the Secretary 
as has been done in the past for countless other causes for sepa- 
ration, e.g. unfitness, Seltzer v. U.S., supra, and proficiency, 
Ives v. Franke, supra. 

‘An examination of the legislative history of Section 249 of 


the Armed Forces Reserve Act of 1952 (50 US.C. 992) discloses 
that Congress was relying on the Secretary to delineate the 
standard and criteria for separation of a reservist for security 
reasons, Section 250 of H.R. 4667, 82d Cong. 1st sess., and its 
successors H.R. 4860, 82d Cong. 1st sess., and E.R. 5426, 82d 
Cong. 2d sess., which contain what was enacted in Section 249, 
had included a third subpart under subsection (c) as follows: 


(c) A member of a reserve component discharged for cause 
other than as specified in subsection (b) of this section shall be 
given a discharge under honorable conditions unless— 

(1) oe 

(2) ae 

(3) The appropriate Secretary determines that a 
hearing is not in the best interests of the Government 
for security reasons. 

However, on the day this measure was reported to the House 
this third subpart was deleted, thereby subjecting security cases 
to the requirement of board proceedings before the issuance of 
a discharge under less than honorable conditions. In deciding 
against the inclusion of this provision Congress left to the Sec- 
retary unfettered authority to promulgate regulations looking 
to the separation of reservists from the service for reasons of 
security subject only to the requirement of a board proceeding 
if a discharge under less than honorable conditions was issued. 
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IV. The Navy and Marine Corps Military Personnel Security 
Program Is Constitutional 


A. Appellant was not denied due process 


The separation of appellant as an officer from the Naval Re- 
serve did not violate the concepts of “life” or “liberty” as de- 
fined by the Fifth Amendment. Neither did it violate the 
“property” concept, since it is well settled that rank in the 
military service is not property. As an officer appellant's re- 
tention rights were governed by statute (50 U.S.C. 992) and 
naval regulations. 

Due process is not of fixed invariable content but depends 
on circumstances and varies with the subject matter and the 
necessities of the situation. Moyer v. Peabody, 212 US. 78, 
83; Schachtman v. Dulles, 96 U.S. App. D.C. 287, 290, 293, 225 
F. 2d 988, 941, 943. Being involved in a military administra- 
tive investigation appellant as a naval officer was entitled to 
the due process of military law, Reaves v. Ainsworth, supra, 
219 US. at p. 304, under which the requirements of the Fifth 
Amendment are inapplicable. Even so, appellant was fur- 
nished with a detailed narrative statement of facts and infor- 
mation against him (J.A. 21-23) and was permitted to intro- 
duce evidence in his own behalf. All the requirements of due 
process in an administrative proceeding are met when the re- 
spondent has the right to present evidence and to know and 
meet the claims of the opposing party. Morgan v. US., 304 
US.1,18. Cf. United States v. Gray, 207 F. 2d 237 (C.A. 9) ; 
Imboden. v. US., 194 F. 2d 508 (C.A. 6), certiorari denied 343 
US. 957; Elder v. U-S., 202 F. 2d 465 (C.A.9). 

Appellant contends that since he was denied full disclosure 
of identity of witnesses and evidence against him the proceed- 
ings were fatally defective as a denial of due process. But 
this contention is unsound as this Court has repeatedly held 
that the absence of full disclosure, confrontation and cross 
examination during the course of civil administrative proceed- 
ings involving the dismissal of a government employee is not 
a denial of due process. Bailey v. Richardson, 86 US. App. 
D.C. 248, 182 F. 2d 46, affirmed 341 US. 918; and Friedman 
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F.2d at p. 241. 

This Court previously disposed of all questions relating to 
procedural due process regarding a similar administrative pro- 
ceeding conducted by the Army in Harmon v. Brucker, supra, 
100 US. App. D.C., at pp. 196-197, 243 F. 2d at p. 619-620. 
The Court noted that Harmon was furnished a summary of and 
given an opportunity to reply to derogatory information prior 
to his discharge. Subsequent to his discharge he was accorded 
hearings before statutory post-discharge review boards. The 
Court noted that Harmon had been given the full measure of 
procedural rights afforded by Congress for persons in the mili- 
tary service. The same holds true and is controlling here. 
The instruction under which appellant was separated from the 


Navy employs virtually the same standard, criteria and pro- 
cedures as the Army Regulation (AR-604-10) under which 
Harmon was discharged. Moreover, like Harmon, appellant 


was afforded hearings and full consideration before the statu- 
tory post-discharge review boards. It follows that appellant, 
like Harmon, has received the full measure of rights granted 
by Congress to persons in the military service. 


B. Appellant’s first amendment rights were not unduly infringed 


The Secretary’s action in discharging appellant from the 
naval service did not infringe impermissibly upon his thought, 
speech, action or any rights associated with the First Amend- 
ment. As a naval officer, appellant may be denied rights 
under the First Amendment that are conferred upon civilians. 
United States ex. rel. Roberson v. Keating, 121 F. Supp. 477, 
478, (D.C. N.D. IL). See ex parte Milligan, supra, 71 US. 
(4 Wall.) at pp. 137-138. “An officer, even on inactive status. 
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does not have the untrammeled license in action which is ac- 
corded civilians and even civilian employees of the Govern- 
ment. Since inactive status may be relinquished without ap- 
preciable hindrance in peacetime, one should resign from this 
honorable position before taking action in which loyalty might 
be questioned.” Bland v. Hartman, supra, 245 F. 2d at p. 313. 
The result of appellant’s discharge*was to restore him to full 
constitutional rights. See p. 46, Davis, Military Law of the 
United States. 

Even if we were to assume arguendo that appellant had the 
same constitutional rights as a civilian, the regulation under 
which the Secretary acted was not unconstitutional. Even if 
SECNAVINST 5521.6 could be considered to have imposed an 
indirect restraint on First Amendment rights, it must be held 
to be constitutional. Cf. American Communications Ass'n V. 
Douds, 339 U.S. 382; United Public Workers v. Mitchell, 330 
US. 75, 93-95; Kovacs v. Cooper, 336 U.S. 77, 85-86; Coz v. 
New Hampshire, 312 U.S. 569, 574. Rights under the First 
Amendment are not absolute. When private rights conflict 
with governmental action a balancing or weighing of the ef- 
fects of both must result. It was in recognition of the impera- 
tive need that those serving in the naval forces be completely 
dependable that the Navy and Marine Corps Military Person- 
nel Security Program was established. As the military serv- 
ices represent the sensitive front line of national defense it is 


primary function of the reserves is to maintain qualified men 
for military emergencies. (66 Stat. 482, 50 U.S.C. 921(a)). 


stances a balancing of interests here can only lead to the con- 
clusion that the public interest demands the greater protection. 
Barenblatt v. U S., 360 US. 109, 126. 
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V. Appellant’s offer to resign does not warrant the issuance 
to him of an honorable discharge. 


Appellant argues that his mere offer to resign (submitted by 
letter dated January 11, 1956, over three weeks after the initia- 
tion of proceedings against him (J.A. 55)) alone entitled him 
to an honorable discharge and cites M cTernan v. Rodgers, 113 
F. Supp. 638 (D.C. N.D. Calif.) in support of this argument 
(Br. p. 30). However, this dicta in the McTernan case was 
impliedly, if not expressly, overruled in the case involving this 
appellant by the Court of Appeals in Bland v. Hartman, supra, 
245 F. 2d at p. 313 when it observed: 

If Bland had resigned prior to the investigation, he 
would have very probably been issued a discharge under 
honorable conditions. 


* * * * * 


Since inactive status may be relinquished without ap- 
preciable hindrance in peacetime, one should resign 
from this honorable position before taking action in 
which loyalty might be questioned. [Emphasis sup- 
plied.] 

Appellant carefully ignores the cardinal fact that a course 
of conduct engaged in by him for a number of years, 7.e., mem- 
bership in the Communist Party and activities in Communist- 
front groups, rendered him unfit to hold the high position of 
trust inherent in the status of an officer in the Naval Reserve. 
He was discharged because of this conduct following his re- 
fusal to explain it. He well knew that this conduct rendered 
him unfit for military service. Appellant should not by adroit 
maneuvering be permitted to escape the consequences of his 
own acts that made his continued retention in the military 
service undesirable. A tendered resignation does not merit an 
honorable discharge when the person resigning submits it with 
the knowledge that his improper activities and conduct have 
been discovered and charges are pending against him. Other- 
wise a premium would be placed on unreliability and untrust- 
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worthiness and the connotation of “honorable” would be mean- 
ingless. An honorable discharge reflects a past rendering of 
excellent service by its recipient; not a race to resign before 
discharge. 
VI. Appellants prior suit in the ninth circuit operates as res 
judicata to this action 

Appellant’s previous action in the United States District 
Court, Southern District of California, and United States 
Court of Appeals, Ninth Circuit, Bland v. Hartman, supra, 
estops him from relitigating here the identical and controlling 


- issues of fact and law adjudicated there. The general rule 


that requires a final judgment on the merits before the doc- 
trine of res judicata can operate is subject to the well recog- 
nized exception that an interlocutory decree finally determining 
the issues presented by the pleadings and settling the contro- 
versy between the parties is sufficiently final to fall within the 
ambit of the doctrine. Larkin Automobile Parts Co. v. Bas- 
sick Mfg. Co., 19 F. 2d 944-945, (C.C.A. 7); Sewerage Com- 
mission of City of Milwaukee v. Activated Sludge Inc., 81 F. 
2d 22, 23-24, (C.C.A. 7). The term “final decree” or “final 
judgment” is to be given a reasonable construction that is not 
limited to its strict technical sense. It embraces any judicial 
determination of law or fact which is not provisional or sub- 
ject to future modification. Forgay v. Conrad, 47 US. (6 
How.) 201, 203; Simmons & Co. v. Gier Bros. Co., 258 US. 82, 
89; In re Potts, 166 US. 263; 30 A Am. Jur. 340. While the 
preliminary injunction order from which appellant appealed 
could be termed “interlocutory” in legal nomenclature it 
fmally determined the issues and settled the controversy be- 
tween the parties. For this decree to have remained intact 
and unmodified from the time it was filed on March 23, 1956 
to the present is mute evidence of that fact. 

In that action appellant placed in issue and the court deter- 
mined the constitutionality of the Navy Security Program 
(SECNAVINST 5521.6) and the authority of the Secretary 
or his designated subordinates to act thereunder (J-A. 56-57). 
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This is implicitly conceded by appellant in his brief filed with 
the Court of Appeals Ninth Circuit when he asserted that 
the trial court had erred in its conclusions when it held that 
the Navy Security Program was constitutional and was not 
illegally applied as to him (J.A. 65). The Court of Appeals 
discussed those assertions and firmly rejected them, Bland v. 
Hartman, supra, 245 F. 2d at p. 313. Yet it is precisely those 
same issues that appellant seeks to have relitigated here (J.A. 
5-6). It is submitted that the doctrine of res judicata, some- 
times referred to as estoppel by judgment or collateral estop- 
pel when applied in a narrower sense, precludes the considera- 
tion by this Court of matters and issues that were actually 
litigated and determined by the first proceeding. Commis- 
sioner of Internal Revenue v. Sunnen, 333 U.S. 591, 597-598. 

The mere fact that the defendant in the former action is not 
identical with the defendant here does not prevent the oper- 
ation of the doctrine, nor is it of any particular significance. 
As a Rear Admiral in the Navy there exists between the de- 
fendant in the first action and his superior officer the Secre- 
tary here a privity of interest as between officers of the same 
government that permits the operation of res judicata. Sun- 
shine Coal Co. v. Adkins, 310 US. 381, 402-403; Di Silvestro 
v. Gray, 90 US. App. D.C. 184, 194 F. 2d 355, cert. denied 343 
US. 930, rehearing denied 343 US. 952; Mar Chuck Moon 
v. Dulles, 237 F. 2d 241, 243 (C.A. 9), cert. denied 352 US. 
1002; Lentin v. CIR., 226 F. 2d 695 (C.A. 7), cert. denied 
350 U.S. 934; Estravez v. Nabers, 219 F. 2d 321 (C.A. 5). 


CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be affirmed. 
Respectfully submitted. 
J. Warten YEAGLEY, 
Assistant Attorney General. 


2 Department of Justice, Washington 25, D.C. 


APPENDIX 
1. The pertinent constitutional provisions are as follows: 
Article I: 
Section 8. Cece oa wo 


To povided mintsna navy * 


To (aa Ae ev aetoae 
SS 


ee 
Section 2. The President shall be Commander-in- 
Chief of the Army and Navy of the United States * * * 
e a ie 7 . 


First Amendment: 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the peo- 
ple peaceably to assemble and to petition the government t for 
a 


nor be dpeived of He, liberty, or property, without due process 
of law 


Sixth Amendment: 

In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
state and district wherein the crime shall have been previously 
ascertained by law, and to be informed of the nature and cause 
of the accusation ; tovbe coafosted mit sin witacans Seana 
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him; to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his defense. 

2. The Armed Forces Reserve Act of 1952, 66 Stat. 481, Sec- 
tions 201, 248 and 249, 50 US.C. 921, 991, 992, provide in per- 
tinent part as follows: 

Section 201(a). The Congress hereby declares that 
the reserve components of the Armed Forces of the 
United States are maintained for the purpose of pro- 
viding trained units and qualified individuals to be 
available for active duty in the Armed Forces of the 
United States in time of war or national emergency, and 
at such other times as the national security may require, 
to meet the requirements of the Armed Forces of the 
United States in excess of those of the Regular compo- 
nents thereof, during and after the period needed for 
procurement and training of additional trained units 
and qualified individuals to achieve the planned mobili- 
zation. 

* * 2 * * 

Section 248. Subject to the provisions of this Act, the 
discharge of commissioned officers of the reserve com- 
ponents shall be effected at the pleasure of the Presi- 
dent, and the discharge of other members of the reserve 
components shall be in accordance with regulations pro- 
mulgated by the appropriate Secretary. 

Section 249. (a) An officer of the reserve components 
who has completed three years of commissioned service 
shall not be involuntarily discharged or separated except 
pursuant to the approved recommendation of a board of 
officers convened by competent authority or the ap- 
proved sentence of court-martial: Provided, That this 
subsection shall not apply to separation effected under 
subsection (b) of this section or section 231 of this Act. 

(b) The President or the appropriate Secretary may 
drop from the rolls any member of the reserve compo- 
nents who has been absent without authority from his 
place of duty for a period of three months or more, or 
who, having been found guilty by the civil authorities 
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of any offense, is finally sentenced to confinement in a 
Federal or State penitentiary or correctional institution. 

(c) A member of a reserve component discharged or 
separated for cause other than as specified in subsection 
(b) of this section shall be given a discharge under hon- 
orable conditions unless— 

(1) A discharge under conditions other than honor- 
able is effected pursuant to the approved sentence of a 
court-martial or the approved findings of a board of 
officers convened by competent authority, or 

(2) the member consents to a discharge under condi- 
tions other that honorable with waiver of court-martial 
or board proceedings. 

3. Act of August 10, 1956, c. 1041, 70A Stat. 116, 10 U.S.C. 
1552, provides in pertinent part as follows: 

(a) The Secretary of a military department, under 
procedures established by him and approved by the 
Secretary of Defense, and acting through boards of 
civilians of the executive part of that military depart- 
ment, may correct any military record of that depart- 
ment when he couniders:s- necessary, to. correct: SB: errcr 

* Except when procured 


conclusive on all officers of the United States. 

4. Section 301 of the Serviceman’s Readjustment Act of 
June 22, 1944, c. 268, 58 Stat. 286, as amended, 38 U.S.C. (Supp. 
V), 693 h,* provides in pertinent pert as follows: 

The Secretary of the * * * Navy, after conference 
with the Administrator of eee Affairs [is] author- 
ized and directed to establish in the * * * Navy [De- 
Degeneres [board] of review composed of five mem- 

* whose duties shall be to review, on [its] 
own Eanes. or upon the request. of a former officer 
or enlisted man or woman * * * the type and nature 

“By Public Law 85-857, 18(¥)(2), September 2, 1958, 72 Stat. 1267, 


this section, with minor modifications, was re-codified as 10 U.S.C. 1553 
and became effective January 1, 1959. 
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of his discharge or dismissal, except a discharge or dis- 
missal by reason of the sentence of a general court 
martial. Such review shall be based upon all available 
records of the service department relating to the persons 
requesting such review, and such other evidence as may 
be presented by such person. Witnesses shall be per- 
mitted to present testimony either in person or by af- 
fidavit and the person requesting review shall be allowed 
to appear before such board in person or by counsel: 
* © © Such board shall have authority, except in the 
case of a discharge or dismissal by reason of the sentence 
of a general court martial, to change, correct, or modify 
any discharge or dismissal and to issue a new discharge 
in accord with the facts presented to the board. The 
Articles of War and the Articles for the Government of 
the Navy are amended to authorize the Secretary of 
the * * * Navy to establish [a board] of review, the 
findings thereof to be final subject only to review by 
the Secretary of the * * * Navy. 

5. Section 5 of the Act of July 14, 1862 (12 Stat. 565) later 
RS. 1547 as codified 34 U.S.C. (1952 ed.) 591 provides as 
follows: 

The orders, regulations and instructions issued by 
the Secretary of the Navy prior to July 14, 1862, with 
such alterations as he may since have adopted, with 
the approval of the President, shall be recognized as 
the regulations of the Navy, subject to alterations 
adopted in the same manner. 
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ROBERT O. BLAND, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


PREAMBLE 


This reply brief will be addressed to appellee's brief in the same 
order as his points are there presented. 


ARGUMENT 
I 
REPLY TO POINT IA 


Appellee seeks to escape the rule of Harmon v. Brucker, 355 U.S. 
579, reversing 100 U.S. App. D.C. 190, 243 F.2d 613 by claiming that 
the real or alleged political activities and opinions of appellant in civil 
life while an inactive reservist, having not the slightest connection with 
his Navy service; can be made part of his "records of military service" 


through the device of an administrative attack launched by an unauthorized 


regulation. 


That such activities and opinions are as much outside the reservist's 
“military record” as the pre-induction activities in the Harmon case, 
there held to be excess of the express or implied powers and conse- 
quently irrelevant as the basis of an adverse discharge, is carefully 
spelled out by one writer whose comparison of the two situations was 
quoted by appellant in his opening brief and is here repeated: 


"Because of the absence of a general responsibility 
to maintain all active-duty fitness standards and a specific 
statutory duty to maintain reliability for security purposes, 
the status of an inactive reservist seems to be like that of 
a preinductee. Indeed, many outward similarities exist 
between the inactive reservist and the draft-eligible man. 
Neither has immediate military duties. The reservist 
receives little more than the preinductee by way of privi- 
leges or emoluments. Both must remain available for 
and respond to a call to active duty. Perhaps the pre- 
inductee, although not, strictly speaking, subject to call 
by the military, but rather to selection by a civilian draft 
board, is more likely to take up arms than his reservist 
brother, since no national emergency need exist to call 
him to active duty. Were the status of the inactive reserv- 
ist equated with that of the preinductee, conduct during the 
inactive reserve period would be unrelated to any military 
responsibility, and therefore, would be outside the reserv- 
ist's 'military record.’ Thus, such conduct would not be 
a legitimate basis for characterizing a discharge." (69 
Yale Law Journal 474, 488) 
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The meager statutory control of the Secretary of the Navy over 
inactive reservists authorized by the Congress (See statutes cited by 
appellee's brief, p. 10) evidences the wary view which our governmental 
society has always had of the military in its relationships to citizens. 


This is an historical fact; it is not a fantasy of appellant; it is not 
a hobgoblin. As appellant said in his opening brief (p. 25): 


"The bold reach of the Navy by this case to control 
the personal, civilian and political lives of several million 
inactive reservist s, like plaintiff, is an attempt of the mili- 
tary to subordinate civilians to its control. The danger to 
a democratic society from a military junta has been recog- 
nized recently. Thus, Reed v. Covert, 354 U.S. 1, 41 (1957) 
endorsed Lord Coke's eloquent plea: 


'God send me never to live under the Law of 
Convenience or Discretion. Shall the Souldier and 
Justice sit on one Bench, the Trumpet will not let 
the Cryer speak in Westminister Hall.’ 


In the same case the Court used this stern language: 


*The tradition of keeping the military sub- 
ordinate to civilian authority may not be so strong 
in the mind of this generation as it was in the 
minds who wrote the Constitution.’ (Id., at p. 23) 
‘The generation that adopted the Constitution did 
not distrust the military because of past history 
alone.’ (Id., at p. 27) ‘And those who adopted 
the Constitution embodied their profound fear 
and distrust of military power * * * in the Con- 
stitution and its Amendments. Perhaps they 
were aware that memories fade and hoped that 
in a way they could keep the people of this Nation 
from having to fight again and again the same old 
battles for individual freedom.' (Id., at p. 29)" 


To argue as appellee does that the few statutory controls handed 
over by the Congress means that the Secretary has thus been given 


plenary authority to set the standards, vague as they are, for the political 


activities in civilian lives of several million inactive reservists is to 
ignore the demands of the Constitution and history. To claim this right, 
appellee builds upon inference, implication, non-action and speculation. 
This is not an adequate base for so formidable a structure, Appellee 
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needs much more. He meets and cannot overcome at the outset of his 
invasion into the great field protected by impregnable constitutional 
barriers the kinds of credentials which his brief shows he does not 
carry. The credentials he needs and does not possess are those defined 
by Greene v. McElroy, 360 U.S. 474, 507 (1959) in another phase of the 
security program as being "the most explicit action by the Nation's 
lawmakers, even in areas where it is possible the Constitution presents 
no inhibition” since traditional forms of fair procedure are not to be 


restricted by implication. 


REPLY TO POINT IB 


The first proposition laid down here by appellee is that inquiries 
as to Communist Party membership and activities in related front- 
organizations directly bear on appeliant’s reliability and fitness and 
fell within the scope of inquiries the Navy was authorized to make, 
citing some five decisions (p. 11, 12). The first deals with the Magnuson 
Act and a merchant seaman, the second with a federal civil service em- 
ployee, executive order 9835 and the Hatch Act, the third with the second 
round appeal of the same employee, the fourth with a contempt conviction 
for failure to produce records subpoenaed by a Congressional committee, 
and the fifth with the discharge of a federal employee under a regulation 
authorized by executive order. The relationship of none of these per- 
sons to the government even remotely approaches the nexus between 
appellant and the Navy. The regulations, statutes and executive orders 
do not in any way relate to inactive reservists. 


Appellee, it is noted, in presenting this point attempts to lift 
himself by his own bootstraps over another hurdle, i.e., he assumes 


as true the accusations levelled against appellant. In short, the charge 


is the evidence and the verdict, according to appellee. 


The second point here urged by appellee (p. 12) is that appellant's 
insistence on his constitutional rights with respect to the inquiries 
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directed to him supports the appellee's unfavorable inferences, citing 
a Supreme Court decision. This decision is concerned with deportation 
of an alien based upon conviction of a statute, as authorized by the 
Congress and an executive order. It has no relevancy here, 


Concluding by repeating the assumption that the charge is to be 
equated with the fact stated, appellee finally cites four Supreme Court 
decisions which are concerned with security discharges of employees 
of local governmental subdivisions. The difference is, of course, 
primarily that in these four decisions there was adjudicated the rights, 
or lack of rights, of persons who voluntarily became government em- 
ployees and who desired to retain that employment. It is true that 
appellant volunteered for wartime active service. It is likewise true, 
however, that he has ineffectually tried to re sign if given an honorable 
discharge. He does not seek retention in the inactive reserve. But the 
government employees dealt with in these cases could resign at any time. 
Again, too, no parallel exists between these cases and the one at hand so 
far as legislative authority or executive direction are concerned. 


REPLY TO POINT IC 


The Armed Forces Act of 1952, on its face, removes appellant 
from the control here sought to be imposed on him by appellee's regula- 
tion and the administrative proceeding thereunder. 


That its declared purpose of enactment is as appellee |claims does 


not mean that its ambit excludes other results, including i one appellant 


claims for it. Placed alongside of the limited statutory authorization to 
deal with reservists, listed at page 10 of appellee's brief, the Armed 
Forces Act of 1952, by its plain terms, needing no recourse {to its 
legislative history to decipher it, means that the Congress has preempted 
the field in which appellee seeks to place the regulation invoked against 
appellant and has said, in effect, that since reservists are not to be 
considered federal officers or employees, the conduct of their own 
personal and political lives is no concern of the Navy which is without 


right to censor or evaluate. 
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This act (see appendix, appellee's brief, pp. 29, 30 for its text) 
makes this plain. Commencing with the recital that discharge of com- 
missioned reserve officers shall be effected at the pleasure of the 
President and other reservists in accordance with regulations pro- 
mulgated by the appropriate Secretary (Sec. 248), a limitation is placed 
by Section 249(a) on the President in dealing with commissioned officers 
with three years service. Appellant completed three years active serv- 
ice (Complaint, par. 3). Such officers cannot be involuntarily discharged 
or separated except pursuant to the approved recommendation of a board 
of officers convened by competent authority or court martial sentence. 
This limitation is by the section's own terms, not applicable to the power 


given in Subsection b (or Section 231 which is not relevant here) to the 


President or appropriate Secretary to drop any reservist absenting him- 
self for a stated period from his place of duty (which, of course, cannot 
apply to inactive reservists who do not have "a place of duty" unless and 
until recalled to active duty) or who suffers civil penal confinement. 
Subdivision (c) requires that a reservist, commissioned or not, must 

be given a discharge under honorable conditions if he is terminated for 
any cause, other than that described in Subdivision (b) unless he is given 
a discharge under conditions other than honorable pursuant to court 
martial or "approved findings of a board of officers convened by com- 
petent authority" or consents to accept an adverse discharge. 


Such "cause” is not specified. Convention of a board under this 
provision must be by "competent authority". Authority to be ''competent” 
must act within its jurisdiction. This statute does not create jurisdiction. 
All that it does is to establish procedure and delimit action thereunder. 


The statute does not contain, expressly or by implication, the 
power appellee needs here to validate his action. 


REPLY TO POINT I 


The first section of this point reiterates appellee's view that the 
Armed Forces Reserve Act of 1952 is the statutory authority for his 
action which is here contested. The preceding section of this brief 
deals with this claim. Nothing useful can be added here except to em- 
phasize once more that this statute is essentially procedural but does 
not contain the authority for appellee to evaluate the personal political 


and social views of millions of inactive reservists, such as appellant. 


A 


Appellee here asserts that he takes this case out of the sweep of 
Harmon, supra, by basing his action on what he says is "the military 
record" of appellant which he created, without authority. by directing 
the administrative proceeding against appellant which purported to show 
Plainly a 


"military record" is limited to acts in military service. An inactive 


civil life social, personal and political opinions of appellee. 


reservist going about his business of earning a living. supporting his 


opposing 
various political and social attitudes and opinions is not engaged in 


family, and joining, or not joining. endorsing, supporting or 


pursuit of a military career. The Navy does not in this phase of his 


life provide him with quarters and subsistence, provide him with trans- 


portation or clothe him. The Congress in its safeguarding t 
of the commission of the inactive reservist (who may never 
has spelled out only one ground for cancelling his commissi 
confinement. In the same statute it has provided procedure 


he integrity 
be activated), 


on, viz., penal 


to terminate 


his commission for other "cause" but neither this statute nor any other 


cited by appellee spells out the circumstances of this case as such 


"cause", Clearly appellee has acted in excess of his powers and must, 


by force of Harmon, suffer expulsion from the area in which he tres- 


passes, i.e., the civil political and social life of the inactive 


reservist. 


REPLY TO POINT II 
A 


Appellee here traces the history of the security regulation which 
he says supports his action contested by this suit. The conduit through 


which it flows may be granted if, as appellee necessarily concedes, it 

is plain that the Secretary's regulations can only bind "within the sphere 
of their legal and constitutional authority". While this amounts only to 
the statement of a truism, it leads once more to the inquiry, (which ap- 
pellee persistently avoids), where is the statute or executive order 
which gives the military the revolutionary right to call up for an ac- 
counting to the military's vague, uninformed and peculiar standards of 
political and social life of the civil community the inactive reservist, 
attached to the Navy by the slenderest of statutory threads? 


Nor is this inquiry answered as appellee attempts to do by compar- 
ing the jurisprudence governing the military community and the civil 
community. Whatever constitutional rights accorded to the latter are 
denied the former, there is nevertheless firmly embedded in military 
jurisprudence this immutable principle: 

” |. the constitutional guarantee of due process 

is meaningful enough, and sufficiently adaptable, to pro- 

tect soldiers — as well as civilians — from the crude 

injustices of a trial so conducted that it becomes bent 

on fixing guilt by dispensing with rudimentary fairness 

rather than finding truth through adherence to those 

basic guarantees which have long been recognized and 


honored by the military courts as well as the civil 
courts." 


Burns v. Wilson, 346 U.S. 137, 142. 


The "crude injustices" condemned by Burns and the violation of 
"rudimentary fairness” there denounced have vivid illustration in the 
case at bar where appellee became "bent on fixing guilt" rather than 
"finding the truth", assuming, but not conceding, that he had the authorized 
competence to evaluate the "truth" of political and social life of the civil 


community. 


B 


Here claiming that the Navy's security program has congressional 
authorization, appellee once more fails to single out any statute which 
supports this contention. Certainly, the Congress, aware of the consti- 
tutional and historical supremacy of the civil over the military, cannot 
be said to have intended, by refusing to provide for in camera hearings 
for security reasons, that the military conduct an immense intelligence 
and espionage service probing into the political and social views of 
several million inactive reservists with the concomitant power to call 
any or all of them to appear for assessment of the military's scale of 
"values", to be sanctioned, if the military decided, by pinning a "badge 
of infamy" on the reservist whose attitude, actions and opinions fail to 
measure up to the Navy's "standards" of good citizenship. 


REPLY TO POINT IV 
A 


The chief contention of appellee here is that this Court settled in 
his favor his claim that due process was accorded appellant in Harmon 
243 F.2d 613, reversed) 355 U.S. 579. 
Certainly this vacated decision of this Court is not stare decisis on 


v. Brucker, 100 U.S. App. D.C., 


the point as appellee urges. The authority, Reaves v. Ainsworth, 219 
U.S. 296, 31 S.Ct. 230, 55 L.Ed. 225 (1911), upon which this Court de- 
cided the due process point, it is respectfully submitted, does not sup- 


port the holding. Reaves was an attack upon an administrative decision 
that he be retired on terms less favorable than he claimed. It announced 
the rule that military law is due process of law for those in military 
service. Significantly, this Court pointed in Harmon at the same time 
(243 F.2d at p. 619, footnote 16) to Burns v. Wilson, 346 U.S. 137, which 
as already here noted, demands that military jurisprudence, even though 
it need not embrace all the constitutional guarantees operative in civil 
society, reject "crude injustices" and command "rudimentary fairness". 
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Laid alongside Greene v. McElroy, 360 U.S. 474, 3 L.Ed. 1377, 79 S.Ct. 
1400 (1959), dealing with the civil community, there emerges the rule 
applicable here: where action is taken by the government in a manner 
"in conflict with our long. . . accepted notions of fair procedures”, in- 
cluding denial of full hearing where accusers may be confronted it must 
be clear that the President or Congress, within their respective con- 
stitutional powers, have specifically decided that such denial is neces- 
sary and warranted and authorized their use by explicit decisions (which 
cannot be assumed by acquiescence or non-action), and must be made 
explicitly to assure careful consideration, especially in areas of doubt- 
ful constitutionality, else great constitutional issues would be relegated 
by default to administrations without authority to decide them. 


Plainly this salutary rule is found within the folds of "rudimentary 
fairness” and its exclusion a "crude injustice", minimal requirements 


of military jurisprudence. 


B 


The burden of appellee's point here, baldly but accurately stated, 
is that the Navy can destroy First Amendment rights of several million 
inactive reservists. It seeks to justify this incursion into the civil 
community on the premise that since "inactive status may be relinquished 
without appreciable hindrance in peacetime, one should resign from this 
honorable position before taking action in which loyalty might be ques- 


tioned. Bland v.'Hartman, supra, 245 F.2d at p. 313." The answer to 


this premise is the plain fact in the case at hand that inactive status 
cannot be honorably relinquished but can only be surrendered under 
terms of dishonor, where the right is asserted to be free from "crude 
injustices" and to be treated with "rudimentary fairness". 
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REPLY TO POINT V 


Appellant essays an escape from the principle of McTiernan v. 
Rodgers, 113 F.Supp. 638 (D.C.N.D. Calif.) that this proceeding aborted 
since the Navy by refusing to accept appellant's offer to resign if given 
an honorable discharge (demanded by his "military record") thereby 
elected to refuse to divest itself of him, without a "security| hearing" 
and if it nevertheless pressed this administrative processing he was 


entitled to due process. 


The escape route it seeks to fashion is again founded upon the 
irrational conclusion devised by Bland v. Hartman, supra, from its 
mistaken assumption that if appellant "had resigned prior to the in- 
vestigation, he would very probably been issued a discharge under 
honorable conditions". Appellant had no knowledge that he was under 


investigation until he was served on December 29, 1955, over 5 years 


ago, with the narrative statement which launched the Navy's attack on 


him. Thirteen days later he offered to resign if given an honorable 
discharge. This is not "adroit maneuvering", as appellee charges, 
nor was it, as he also says, "a race to resign before discharge". 


This distortion, if not misrepresentation, of facts is in the pattern 
of the false accusation in the same part of this brief that appellant en- 
gaged in conduct making him unfit to hold the commission he carried 
during his wartime active service with such honor that the Navy issued 
him service medals and awards, certified to the honorable quality of 
his performance of his duties, a fact acknowledged formally by the 
President of the United States. This is appellant's "military record". 
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REPLY TO POINT VI 


Res judicata is not, as appellee here claims as his last point, 
available to him here by reason of Bland v. Hartman, 245 F.2d 311. 
As Point I of Argument in his opening brief (pp. 15-18) appellant has 
discussed this decision and, he submits, there shown that indispensable 


elements of this doctrine are not here present. 


Appellee attempts to avoid the thrust of this circumstance by 
claiming an exception to the rule demanding finality of judgment on 


the merits. Bland shows on its face the exception is not available to 


appellee. 


CONCLUSION 
For all of which appellant urges reversal. 


Respectfully submitted, 


ROBERT O. BLAND, Pro Se 


4041 Marlton Avenue 
Crenshaw Center 
Los Angeles 8, California 


